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Respondent 
Allegri  Proa.uce  Co. ,  Inc. 
Ayool),  H.Z. 
Bailey  Co. ,  Bill 
Baldwin  &  Co.,  F.S. 
Barron  Prodace  Co.,  T.L,  • 
Bartlett  Produce  Co. 
Baum,  Henry 

Beede,  .J. P.  .  '  ■■.   -''.i-'^'  ' ' 

Benjamin,  Leo 

Berger,  Sam  .  .-■it- 

Blake  &  Bro. ,  T.P. 
Blotcky  DistrilDuting  Co.  ,  Inc. 
Bockstahler  8z  Co.  ,L.A. , 

and  Haas  Bros. ,  Co. 
Borovetz-Zanselliauifl  &  Co.      .  '  '^ 
Bresky  &  Sons,  Henry 
Broadway  'S'^vlt  Market. 
Burker,  Simmons  &  Quinn,  Inc. 
Caruso  Produce  Co. ,  Inc. 
Christian  &  Co.,  Harold  T.  . 
Cicardi  Bros.  ,Pruit.  &  Produce  Co 
Ciccolella,  Sgidio 
City  Produce  Co. 
CloolDeck  and  Mose,  Inc. 
Conn.  Pruit  &  Prod.  Co. 
Cooperative  Pruit  G-rowers  of 

Adams  County 
Cooperman  Pruit  Co. 
Dawn  iviarketing  Co. 
Demaria-Janssen  Co. 
DeZauche,  Inc. 

Dulslin  Co.  ,  The  R.Y.  •  ■ 

Earl  Pruit  Co. 

Egyptian  Pruit  Co. 

Plippen  &  Bro. 

Plippen  &  Bro. 

Port  Dodge  G-rocery  Co. 

Port  Worth  \Tholesale  Grocer 

and  Produce  Co. 
Prank,  E.L. 
Priedraan  &  Co. ,  Sam 
G-ilinsky,  J.H. 
Gilinsky  Sons  Co. 
Glas,  Bloom  &  Co. 
Goldstein,  Lewis  D. 
Haas  Bros.  Co.  and 

L.A.  Bockstahler  &  Co. 
Hardegen,  Rohert  P. 
Hardegen,  Robert  P. 
Hatch,  Ross  A. 
Haxton  &  Son,  Inc., Geo.  W. 
Head,  R.J. 
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Sespon^ent 
iTsach,  Charles  G. 
Illinois  -'rait  2-x.xr:.  j^ccli.  Inc. 
Knob el,  B.M. 
Knobel,  B.M. 
Erallman,  L.H, 
LorlDer  &  Co. ,  Inc.  , Henry 
Losman  Produce  Co, 
Mackay  and  Lehman 
Mandell  Bros. 
Martin  Veg.  Co. ,  Inc. 
Martori  Inc. ,  Peter 
Mayes  &  Son,  C.S. 
Mazo-Lerch  Co. 
Miles  &  Co.,  H.G. 
Miles  &  Co. ,  H.H. 
Merit z  Co.,  Inc.,  J.  Bert 
Morris,  Jr.,  John 
Motor  City  Produce  Co. 
Mountain  States  DistrilD.  ,  Inc. 
Nat'l  Fruit  Distributors,  Inc. 

and/or  A.  Ziiranerman  &  Co. 
Uewcomb,  Wayne 
Pantano,  Santo 
Pape  &  Co. ,  Henry 
Pedin  Brokerage  Co.,  Inc. 
Pelietier,  Robert  &  I.D.Young 
Pepe,  Nicholas 
Priceraan,  L.J. 
Q;aality  Produce  Co. 

Remley,  Victor 
Richraan  &  Samuels,  Inc. 
Riddick,  Burke 
Rini,  Inc.,  O?horaas  M. 
Rodman  Co.  ,  Nathan  M. 
Rogers  Co.,  P.J.  and/or 

A.M.  Tourtellot 
Rosenzweig  and  Son,  A. 
Rothenberg,  Joseph 
Rothstein  &  Son,  H, 
Sarchet  Inc. ,  Roy  A. 
Shafer  Inc. ,  W.B. 
Sherwood,  S.  A. 
Shields  Pruit  Co. 
Siegler  &  Swain  Co. 
Sojourner  &  Co. ,  H.D. 
Sovey,  Prank 
Spada  Pruit  Co. ,  Inc. 
Speiller  Bros,  and/or 

Henry  Speiller 
Speiller,  Henry  and/or 

Speiller  Bros. 
Spracale  Pruit  Co. 
Thomas-Morris  Produce  Co. , Inc. 
Tourtellot,  A.M. 
Tourtellot,  A.M.  and/or 

P.  J.  Rogers  Co. 
Tracy-Waldron  Pruit  Co. 
Triangle  Distributing  Co. 
United  Celery  &  Produce  Co. 
Waterman  &  Co. ,  E. 
Wilkins,  Inc.,  A.C. 
Winer  &  Saroff  Com.  Co. 
Young,  I.D.  &  Robert  Pelietier 
Zimmerman  &  Co.,  A.  and/or 

Fat'l  Pruit  Distributors, Inc. 
Zivi  and  Co, 


C6mplaj,nant  Doc*lTo_j. 

H.A.  Spilrnn  iU$i^ 
Koi '.liiiaiin;  3 ros . d  Sugajfrnn ,  Inc  .1357 

CtimmingB  Brokerage  Co,  1513-A 

Cummings  Brokerage  Co.  I513 

:.H.  L.  Lyons  ikSS 

Shamroclc  Cranberry  Co.  139^ 

Veril  Baldwin  1313 

H.  Rothstein  and  Son  II65 
Wayne  Newcomb  lUOl 
Z.  B.  Pocock  1589 
John  De  Martini  Co.  IIO5 
Merrill  Lytle  Prait  Co.  13J+O 
Sunshine  Packing  Corp.  1^-02 

I.  E.  Helfman  150^+ 
M.  DeCola  I557 
Texas  Pruit  &  Veg.  Co.  1294- 
Thomas  Brothers  90^ 
Washington  Veg,  Gwl?s,  Assn.  Inc.  ^1503 
Wesco  Poods  Co.  ik^f 

Thomas  J.  Murphy  1319 

Mana.ell  Bros.  .  13SS 

Christian  «§:  'Seal  1233 

H.  A.  Spilraan  1395 

I.  Sugarman  &  Son,  Inc.  131? 
Parent  Bros.  S16 
Pelix  D'Albora  &  Co.  121S 
Tri-State  Sales  Agency  I723 
Allegri  Produce  Co. ,  Inc.  1531 
Economy  Pruit  Co.  l^S^ 
Burkley  Produce  Co.  U-97 
George  P.&  James  W.Hart , Inc.  lb9o 
Lewis  D.  Goldstein  I519 
Del -Mar- Va  Produce  Co.  ,  Inc.  14-21 

Cummings  Brokerage  Co. 
Colorado  Produce  Distributorsl530 

Louis  Taub  and  Co. ,  Inc.  I5l0 

MacKay  &  Lehman  -^^^S 

Richmaa  &  Saraaels,  Inc.  1422 

Leo  S.  Berliner  &  Co.  14b2 

M.  Toplitzljy  &  Co. ,  Inc.  1^49 

Moore  Grocery  Co.  1^5^ 

Everett  G.  Darrohn  1^73 

Wishnatzki  &  Nathel  I515 

C.  P.  Schaefer  Co.  SfS 

Saw  Grass  Parms,  Inc.  I456 

Western  Pruit  Gwrs.,  Inc.  1577 

Western  Pruit  Gwrs. ,  Inc.  1577 

McDavitt  Bros.  1493 

Peter  Martori,  Inc.  9S1 

Charles  E.  Gibson,  Inc.  1343 

Cummings  Brokerage  Co,  11 

Conn.  Prait  &  Produce  Co.  1 

California  Brokerage  Co.  1 

Leon  Bros. ,  Inc.  1 

Petlet  &  Cather,  Inc.  1' 

Caruso  Produce  Co. ,  Inc.  1 
Sam  Bushala 

Parent.  Bros.  8 

Thomas  J.  Murphy  131 J 

Michigan  Potato  Gwrs.  Exch.  lo^i 
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S-62S;  Fe'D.  26,  I93I4,  Docket  1229:  fS.P.  )'  ■ 
S-62S-A,  Oct.  5,            Docket  1229: 

SAHvIO"  lAirc  SESD  CO..  lUC. .  PBESQUE  ISIIE.  IviAXiO!  vs.  T.  P.  3IAKS  &  BRO. , 
CHARLESTOWI'y.  KASS. 

Yiolation  charged:  Ee,1ection 

Principal  point  involved:     Seller  av/arded  damages  wheix  l^uyer 
rejected  without  reasonable  cause;  order  later  revoked. 

Order;    Repairati on  awarded  Complainant  in  the  s-um  of  $56.30 
with  interest,  and  facts  ordered  puolished. 

Outline  of  ?acts 

S-62S,  On  May  20,  I93I  complainant  Dv  contract  in  writing  sold  to  res- 
pondent two  carloads  of  U,  S.  iTo.  1  potatoes  at  $1.15  psi"  cwt.  tulk,  delivered 
at  Charlsstown,  Mass.    By  nnitual  agreement  the  contract  of  sale  was  modified 
"by  cancelling  the  sale  of  one  of  the  two  cars  of  potatoes.     Complainant  shipped 
to  respondent  the  other  car  and  the  respondent  rejected  it.     Complainant  was 
forced  to  resell,  which  resulted  in  a  loss  to  it  of  $56.30,  being  the  differ- 
ence between  the  contract  price  and  the  net  resale  price. 

Huling  included  in  Decision 

1,      Respondent  rejected  the  car  without  reasonable  cause  and  daiiiages 
should  be  awarded  complainant  in  the  sum  of  $56,  30»  with  interest. 


S-628-A,  Axi  Order  v/as  later  issued  by  the  Secretary  amending  the  above 
decision  and  stating  that  the  contracted  '."itc^.a^Q  o.r;5  sale  between  the  com- 
plainant and  respondent  \'vas  subm.itt6d  as  eviaence  in  this  case  and  was  con- 
sidered and  relied  tipon  by  the  Acting  Secretary  in  rendering  the  decision  but 
subsequent  to  the  order  evidence  was  submitted  by  the  respondent  that  there 
had  been  material  modification  in  the  contract  of  sale  and  purchase  without 
the  consent  of  the  respondent  or  the  broker  who  negotiated  the  sale.     The  corar- 
plainant  was  afforded  ample  opportunity  to  submit  evidence  in  connection  with 
the  alleged  material  alteration  of  the  contract  and  failed  to  submit  any 
evidence  v/hatsoever.     Therefore  it  was  ordered  that  the  Acting  Secretary's 
order  dated  Febr\iary  26,  I93II-  be  amended  by  revoking  that  part  of  the  order 
awarding  reparation  to  the  complainant  and  revoking  that  part  of  the  order 
authorizing  publication  of  the  facts  and  circ^amstances. 
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S-796,  Sept.   lU,  193U,  Docket  II65:  (Hearing) 

¥ACKkY  &  L-miMi,  WESIACO.  TEXAS,..  VS.  H.  ROTHSTSIF  &  SPIT.  PHIIADELFHIA,  PA. 

Airo  H.  aoTHSTaiiT  &  son  vs.  iviAcmy  &  i^h^lau 

Violation  charged:    Failure  truly  and  correctly  to  account. 
Principal  points  involved:    Party  claiming  guaranteed  advance 
must  clearly  show  term  was  us.ed  in  manner  not  customary 
in  trade;  conmission  merchant  entitled  to  reimlDursement  for 
deficits  sustained  on  consigned  cars;  counter— complaint 
must  be  filed  within  nine-month  period. 
Order:    Complaints  dismissed. 

OUTLIIIB  0?  lAClS 

Complainant  alleged  that  it  consigned  to  respondent  one  carload  of 
U.   S.  1^0.  1  green  corn  at  the  agreed  guaranteed  advance  of  ^'}00  f.  o.h.  shipping 
point,  plus  net  proceeds  of  sale  after  deducting  transportation  and  selling 
charges;  that  upon  arrival  of  the  car  at  destination  respondent  accepted  the 
car  hut  refused  to  pay  the  agreed  guaranteed  advance  and  that  there  was  due 
and  owing  complainant  the  sum.  of  $393. 9o. 

Respondent  Rothstein  denied  there  was  any  contract  whereby  it  agreed  to 
a  guarantee  advance  of  ^J^OO  on  the  car  of  corn  and  stated  that  no  one  was 
authorized  by  him  to  make  such  guarantee.     The  evidence  in  this  case  clearly 
showed  that  it  is  not  customary  in  the  trade  to  guarantee  a  sum  of  money,  al- 
though frequently  an  advance  is  in  the  nature  of  a  loan  and  loiown  as  an 
accommodation  advance.     Respondent  in  its  counter-complaint  stated  that  the  ne* 
proceeds  of  the  sale  were  $93»96,  which  amount  was  not  remitted  because  com- 
plainant was  indebted  tc respondent  for  deficits  incurred    on  seven  other  cars 
of  corn.     After  crediting  the  complainant  with  $93.96  there  remained  a  total 
deficit  of  $1564.70,  which  amount  included  a  $15.00  deficit  on  two  cars  of 
onions.     The  record  indicated  that  advances  of  $200  to  $300  were  made  on  each 
of  the  seven  cars.     The  respondent  introduced  account  sales  Bhowing  that  the 
deficits  were  incurred  and  the  complainant  failed  to  ehow  in  any  manner  that 
such  deficits  were  not  incurred. 

Rulings  included  in  Decision 

1.  It  is  incumbent  upon  a  party  claiming  that  an  advance  was  a 
guarantee  to  show  clearly  and  specifically  that  the  term  was  used  in  a  manner 
not  customarily  used  in  the  trade.     This  the  complainant  wholly  failed  to  do. 

2.  A  commission  merchant  is  entitled  to  reimbursement  for  deficits  s^^ 
tained  on  consigned  cars  where  it  used        octys^?  aild  diligence  in  selling  same. 
However,  no  reparation  could  be  allowed  i-espondent  because  the  counter- 
complaint  was  not  filed  within  nine  months  from  the  time  the  cause  of  action 
accrued  but  the  counter— complaint  could  be  used  as  an  answer  and  a  defense  to 
this  action.     Complainant's  complaint  was  dismissed  since  the  respondent  showe. 
indebtedness  from  the  complainant  in  an  amount  greater  than  the  sum  due  from 
the  respondent  to  the  complainant.     The  counter-complaint  was  also  dismissed. 


- 103  - 


S-797,  Sept.  Ik,  I93I+,  Docket  I3I7:     (S.P.  ) 

I.  SUOABL^IT  &  SO".  IITC.  .  BUFFALO.  IT.  Y.  vs  VWIH  BROICBRAGE  CO. .   IW,  , 
ITOH?OLE.  VA. 

Violation  charged:    Failure  to  deliver  in  accordance  v/ith 
contract. 

Principal  point  involved:    '  Insuff ici'snt  proof  of  damages. 
Order:    Reparation  axmrded  complainant  .in  the  :s"'jm  of  $1.00 
nominal  damages. 

Outline  of  Facts 

Complainant  and  respondent  entered  into  a  written  contract  through  a 
"broker  for  the  sale  and  purchase  of  a  mixed  carload  of  red  radishes  and  heavy 
pack  spinach,  both  of  V7hich  v/ere  to  grade  U.   S.  I'To.  1  and  sold  on  a  delivered 
basis.     The  car  arrived  in  Buffalo  on  April  2S,  1933.     Complainant  had  the  . 
rigl.it  of  inspection  "but  waived  this  and  accepted  the  shipment  at  ^tOO  A,K.  on 
April  29;  paid  the  draft  in  the  sum  of  $30^.^5;  unloaded  a  portion  of  the 
spinach  and  obtained  a  Federal  inspection  on  the  balance  of  the  spinach  remairt- 
ing  in  the  car,  which  inspection  was  made  at  12:45  P.LI,  on  April  29  and  indi- 
cated that  seven-eights  of  the  remaining  spinach  graded  U,   S,  ITo.  1  and  one- 
eighth  failed  to  grade  U.  S.  No.  1,     ITo  claim  was  made  that  the  radishes  did 
not  conform  to  the  specifications  of  the  contract  and  no  inspection  was  re- 
quested on  the  radishes.     Complainant  claimed  that  23I  baskets  of  the  spinach 
were  condemned  by  the  Board  of  Health  of  the  City  of  Buffalo  and  were  dumped; 
that  U,  S,  ilo.  1  spinsxh  at  that  date  in  Buffalo  was  $,65  per  basket;  that  it 
sold  36s  baskets  of  the  spinach  for  the  total  sum  of  $97.75?  that  had  the 
spinach  been  U.   S,  ITo.  1  complainant  woxild  have  received  $,65  per  basket,  or 
at  least  the  sum  of  $3S9.35»  ^-^d  the  complainant  therefore  suffered  a  loss  of 

$291.  bO. 

The  certificates  from  the  Department '  of  Health  at  Buffalo  showed  that 
portions  of  the  spinach  were  condemned  as  of  !!ay  3  to  May  5,  inclusive.  The 
spinach  arrived  April  2S  and  condemnation  five  to  seven  days  later  did  not 
show  that  the  spinach  was  not  U,  S.  ITo.  1  upon  date  of  arrival.     The  condem- 
nation included  more  than  one— eighth  of  the  spinach  and  therefore  part  of  the 
spinach  was  condemned  which,  at  12:^5  P,H,  on  April  29  appeared  to  be  U,  S.  Ho.  ] 
according  to  the  Federal  inspection  certificate. 

Ruling  included  in  Decision 

Complainant  having  elected  to  accept  and  unload  the  spinach,  could  only 
recover  damages  it  sustained- by  reason  that  one-eighth  of  the  spinach  did  not 
conform  to  the  terms  of  the  contract.     The  burden  of  proof  was  upon  the  com^ 
plainant  to  show  the  proper  amount  of  damages  so  sustained,  which  would  have 
been  the  difference  between  the  value  of  U.  S.  ITo.  1  spinach  at  Buffalo  April 
29,  which  appeared  to  have  been  65  cents  per  basket,  and  the  market  value  of 
the  one-eighth  part  of  the  load  shown  as  inferior  to  grade  warranted.  The 
market  value  of  the  inferior  portion  of  the  load  on  April  29  was  not  shown. 
Reparation  was  therefore  awarded  complainant  in  the  sum  of  $1.  00  nominal  damages 
which  was  all  that  could  be  properly  allowed. 


S-79S,  Sept.  15,  193^^,  Docket  IO3U:     (S.P.  ) 

SOUTHERIT  mJI?  &  VEGBT.43LS  CORP. .  TI1TTER_  HAVEIT.  .  vs,  ROSS  A.  HATCH. 

ALTOOL'A.  PA.  -      '    ■  ' 


Violation  charged:     Failure  to  accoimt. 

Principal  point  involved:    Ue'7  contract  entered  into. 

Order:    Case  dismissed'.-  — 

Outline  of  Pacts 

Coraplainant  alleged  that  it  sold  to  respondent  one  carload  of  TTonder 
watermelons,  22  pound  average  weight,  at  $60  f.  0.13.  shipping  point;  that  res- 
pondent accepted  the  shipment  without  complaint  hut  thereafter  declined  and 
refused  to  maice  payment  of  the  purchase  price. 

The  car  was  in  transit  at  time  of  sale  and  upon  arrival  at  destination 
respondent  inspected  the  melons  and  declined  and  refused  to  accept  the  shipment, 
claiming  .to  the  "broker  that  an  excessive  numoer  of  melons  showed  sunourn  and 
decay  injury.     Respondent  advised  the  "broker's  representative,  from  v/hom  the  pur- 
chase had  ."been  made,  concerning  'such  defects  and  he  thereafter  comm-oiiicated  such 
information  to  complainant.     The  complainant  then  instrij-cted  the  "broker  to  "do 
the  "best  possTole  with  the  car"  and  the  "broker's  representative  then  told  res- 
pondent that  he  might  accept  the  shipment  for  the  amount  "of  the  accumulated 
freight  charges.     Respondent  paid  freight  charges  and  unloaded  the  melons  and 
disposed  of  same, 

Ru-ling    included  in  Decision 

Respondent  accepted  the  shipment  in  accordance  with  the  new  agreement 
entered  into  v/ith  the  "broker  and,  on  account  thereof,  the  evidence  failed  to 
show  a  violation  of  the  Act.     The  complaint  was  therefore  dismissed, 

S-SO3,  Sept.   19,  193^+,  Docket  981:  (Hearing) 

P5TSR  I.1ARTQRI,   IIJC.  ,  ITm  YOBll,  1'.  Y.  vs.  THOIIAS-MORRIS  PROD'JCZ:  CO.,  HTC.  . 
SAIT  3KTIT0.  T:riIKA3. 

,    Violation  charged:    Pailure  to  deliver  in  accordance 
v,'ith  contract. 

Principal  point  involved:    ITine  months  limitation  placed 
on  filing  complaints  in  an  f.  o.d,  transaction  runs 
from  the  date  the  car  is  turned  over  to  the  carrier. 

Order:     Case  dismissed. 
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Outline  of  ?ac'ts'  ' ■  ■ 

Complainant  "bought  froni  respondent  tr/o  cars  of  tomatoes  f.o'.u.  shipping 
point  and  they  were  shipped  on  June  11,  1932.     One  car  arrived  in  Jerse:/  City 
on  June  l6  and  the  other  on  June  IJ  and  the  complainant  had  inspection  made  on 
the  dates  they  arrived.     The  cars  were  delivered  at  Pier  29  on  Jiine  I9.  Com- 
plainant accepted  the  cars  and  paid  the  full  purchase  price  hut  filed  a  com- 
plaint for  hreach  of  contract,,  vhich  complaint  was  not  received  oy  the  Depart- 
ment of  Agricxilture  until  March  I7,  1933,  complaint  heihg  dated  March  I6. 
At  the  hearing  respondent's  attorney  suomitted  several  motions  among  them  one 
was  that  the  complaint  was  not  filed  with  the  Secretary  within  the  nine  months 
provided  for  in  the  Statute, 

Ruling  included  in  the  Decision 

The  Secretary  held  that  since  the  records  thoroughly  disclosed  that  both 
cars  of  tomatoes  were  sold  f. o.h.  shipping  point  in  Texas  the  cause  of  action 
was  hased  on  a  hreach  of  contract  occurring  not  later  than  June  11,  1932,  the 
date  Doth  cars  were  shipped.     Since  the  complaint  was  not  filed  until  llarch  I7, 
1933  niore  than  9  months  had  elapsed  from  the  time  the  cause  of  action  accrued. 
The  Secretary's  position  was  that  the  statutory  limitation  in  the  Perishable 
Agricultural  Commodities  Act  relates  to  his  jui^isdiction  and  that  this  is  in 
accordance  with  the  decisions  of  the  courts  where  similar  provisions  ha,ve  "been 
construed.     Cases  referred  to  in  support  of  this  conctra.ctibn  were  Louisville 
Cement  Co.  vs.  Interstate  Commerce  Commission,  246  U«5.S3S,-€&^nd  SW4  and  Aachen 
&  Hunich  Pire  Insurance  Co.  vs.  Morton,  I56  Fed,  65'^,  ' 

S-SOU,  Sept.  19,  I93U,  Docket  1012:  (Hearing) 

IIASH-DSCAlvIP  CO^gAI'TY.  SAIT  PRAITCISCO,  GALIP.  .  vs.   SAI.:  PRI5DIL4II  &  CO.  . 
MIIWAUZ55,  ^ISCOHSIIT. 

Violation  charged:  Rejection, 

Principal  point  involved;    Peached  bought  f.-o.b. 

"sound  on  arrival",  "tight  pack". 
Order;     Case  dismissed. 

Outline  of  Pacts 

Complainant  sold  to  respondent  one  carload  of  U.   S,  To,   1  Pep  brand 
Elberta  peaches,  at  the  agreed  price  of  hO^  per  box,  f.o.b,   Sanger,  Calif.,  con 
sisting  of  1211  boxes  and  provided  that  the  peaches  were  to  be  "sound  on 
arrival"  at  Milwaukee,  Wis.,  and  that  they  were  to  be  "tight  pack".  Upon 
arrival  at  Ifilwaulcee  respondent  refused  to  accept  the  shipment  and  assigned  as 
reason  for  such  refusal  to  accept  that  the  peaches  did  not  comply  v/ith  sale 
specifications.     Federal  inspection  at  shipping  point  certified  that  the  peache 
were  "mostly  mature  hard,  few  mature  firm"  and  that  the  pack  was  "mostly  tight, 
many  fairly  tight",     Federal  inspection  made  upon  arrival  «.-t  Milwaukee  showed 
that  approximately  10;^  of  the  stock  was  then  hard,  50^a  firm,  32^  ripe  and 
soft,  that  the  pact  was  "fairly  tight  to  slightly  slack"  and  that  the  peaches 
then  failed  to  grade  U.   3,  :To,  1  on  account  of  excess  of  ripe  peaches  and  ex- 
cessive percentage  of  soft  stock.     Complainant  resold  the  car  which  resulted  in 
a  deficit  of  ..$4s6.  53         contended  that  respondent's  rejection  was  without 
reasonable  cause. 


_  io6  - 


Rgling  included  in  Decision 

1.      The  evidence  as  a  whole,  and  particularly  the  destination  inspectior 
certificate,  was  convincing  that  the  peaches  were  not  "sound  on  arrival".  More- 
over, "Doth  l^ederal  inspectors  indicated  that  the  peaches  were  not  "tight  pach" . 
Respondent  refused  the  load  iinmediately  folloTTing  inspection.     It  appeared, 
therefore,  that  respondent's  rejection  was  not  without  reasonable  catise. 

S-SOd,   Sept.   21,  193^1,  Dockets  IU05  and  IU06:  (Hearing) 

PEOPLES  mi  T^- CO.  ,  Ii03IL3,  MA,,  vs.  FLIFPSIT  &  3flO.  ,  ITASHVILLE,  TSlfJ.  .  and 
H.  A.   SPIUaAIT.  WASHIITQTOIT.  D.   C.   vs.  ELIFFEIT  &  3R0. 

Violation  charged;     Failure  to  account. 

Principal  point  involved:    Average  sale  prices  insufficient 

to  prove  incorrect  accounting. 
Order:    Both  cases  dismissed. 

Outline  of  Facts 

Complainant  E.  A,  Spilman  is  an  eiaployee  of  the  U,   S.  Department  of  Agri- 
culture.    Daring  the  months  of  April,  May  and  June,  1933         complainant  in 
Docket  1405,  the  Peoples  Fruit  Co.,  consigned  to  respondent  eleven  carloads  of 
vegetables  which  respondent  disposed  of  for  and  on  "behalf  of  the  said  shipper. 
The  sale  of  the  major  portion  of  the  shipments  was  made  by  respondent  in  less 
than  carload  quantities  from  respondent's  i7arehouse  and  from  "stalls"  in  the 
market  house  located  at  ITashville  and  controlled  by  the  City  of  ITashville,  The 
less  than  carload  lot  sales  made  by  respondent  of  the  contents  of  the  eleven 
shipments  fror;  the  market  house  were  ordinarily  at  a  lower  per  unit  price  than 
sales  made  from  respondent's  warehouse.    At  the  hearing  respondent  was  unable  to 
produce  a  book  referred  to  as  the  market  house  record  of  sales  and  gave  as  the 
reason  for  its  failure  to  produce  such  book  that  several  months  prior  to  the 
hearing  the  market  house  record  book  was  lost  but  respondent's  witnesses  testi- 
fied that  at  the  time  respondent  rendered  its  account  sales  to  the  shipper  res- 
pondent consulted  and  made  vcg  the  account  sales  from  its  warehouse  records  and 
from  the  lost  market  house  sales  book. 

Complainants  alleged  that  the  accounting  rendered  by  respondent  did  not 
tr-j-ly  and  correctly  state  the  prices  at  which  the  produce  was  sold  and  that  in- 
correct deductions  were  made  from  the  reported  gross  receipts.     At  the  hearing 
it  v/as  developed  that  the  respondent's  records  were  incomplete  and  that  the  in- 
dividual sales  were  not  identified  and  distinguished  from  sales  from  other  lots: 
also  that  the  investigator's  figures  were  based  on  the  average  prices  of  sales 
sho^Tn  on  respondent's  records  during  the  period  the  respective  cars  were  on  han 

Ruling  included  in  Decision 

The  evidence  was  insufficient  to  definitely  establish  the  fact  that  res- 
pondent's said  accounts  sales  were  incorrect.     The  case  was  therefore  dismissed. 
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S-80S,  Septi  2U,  193^,  Docket  I59:     (S.P.)  • 

IvIARTIlI  P>  .BRODSRICK.  HAIJMOIE).  lA. ,  vs.  H.  E.  AYOOB.  PITTSBURGH,  PA. 

Violation  charged;    Rejection  without  reasonalile 
cause. 

Principal  point  involved;    Size  of  cahbage. 
'  Order;    Case  dismissed. 

Outline  of  Pacts 

Complainant  sold  respondent  two  carload  of  TJ,  S.  IIo,  1  grade  tulk 
cabtage  to  Tdb  fresh,  green,  round  type  with  heads  ranging  in  weight  from  1  to 
6  pounds,  mostly  2  to  5  pounds  each,  and  contended  that  upon  arrival  at  Pitts— 
hurgh  respondent  rejected  without  reasonable  cause  and  complainant  was  forced 
to  resell  the  cahhage,  heing  damaged  in  the  s^am  of  $3^3. 9^, 

Federal  shipping  point  certificates  showed  that  the  cars  contained 
cahhage  of  the  grade  and  quality  specified  in  the  contract  of  sale,   out  that 
the  heads  ranged  in  size  from  3/4  to  51"  pounds,  mostly  1  to  31'  or  ^-  pounds  each. 

Ruling  included  in  Decision 

The  cahhage  tendered  respondent  did  not  meet  contract  requirements  in 
that  the  heads  averaged  smaller  in  size  than  in  the  specifications  as  stated  in 
the  confirmation  of  sale.  '  The  law  is  well  settled  that  when  property  is  d^ 
livered  in  pursuance  of  a  contract  of  sale  and  the  "buyer  finds  that  it  is 
different  from  that  which  he  contracted  for  and  therefore  unsuitalDle  for  his 
purpose  or  unsatisfactory  to  him,  or  that  it  is  inferior  in  quality  or  short  in 
quaiitity,  he  has  the  privilege  of  refusing  to  accept  the  property  or  of  return- 
ing it  to  the  seller  and  thereupon  of  rescinding  the  contract  entirely.  Respond- 

erefore  within  his  rights  in  rejecting  the  entire  shipment  of  cahDage  in 
this  case  and  the  record  showed  that  he  acted  promptly  in  rejecting.  The  case 
was  therefore  dismissed. 

S-Sll,  Sept.  2S,  I93U,  Docket  gl6;  (Hearing) 

PAR3ITT  BROS.  .  VAIJ  BURM.  MIIIS,  vs>  ROBERT  PELLETIER.  CALmRIDG3.  MASS.  Aim 
I.  D.  YOUITG,  CHARLESTOM.  lELSS. 

Yiolation,;  charged;    Pailure  to  account. 

Principal  point  involved:    Buyer  can  not  excuse  its 

failure  to  pay  seller  "because  third  purchaser 

failed  to  pay  "buyer. 
Order;    Reparation  against  Ro"bert  Pelletier  awarded 

Complainant  in  the  sum,' of  $5,542.79  with  interest, 

and  case  against  I.  D.  Young  dismissed.  Pacts 

ordered  puhlished. 
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Outline  of  Facts 

Qpirrplainant  alleged  that  it  sold  to  RolDert  Pell e tier  32  carloads 
of  potatoes  at  $5)5^2.79?  that  Pelletier  accepted  the  potatoes  "but  failed 
to  pay  for  same,     Pelletier  admitted  that  he  accepted  the  cars  but  con- 
tended that  he  sold  the  potatoes  to  I-  D.  Young  Co.  and  was  unable  to  C0I-+. 
lect  from  Young.     The  complainant  amended  his  original  complaint  which  was 
filed  only  against  Pelletier  and  included  Young  in  his  complaint.    At  the 
hearing  counsel  for  complainant  admitted  that  there  was  no  partnership 
arrangement  "between  Young  and  Pelletier,     The  contract  between  Pelletier 
and  Young  and  the  evidence  adduced  at  the  hearing  indicated  that  Young 
acted  as  the  agent  of  Pelletier  in  the  distribution  of  the  potatoes  after 
they  were  received  by  Pelletier.     The  major  portion  of  the  hearing  was  coiv- 
sumed  in  an  effort  by  complainant  to  shor;  that  Young  was  guilty  of  fraud 
in  his  dealings  with  Pelletier  and  to  support  such  allegations  of  fraud 
Young's  records  were  produced  and  emphasis  placed  upon  apparent  erasures 
ana  corrections  on  such  records.     Respondent  Young  persistently  and  vigor- 
ously objected  to  the  introduction  of  such  records. 

Ruling  included  in  Decision 

1.  Since  complainant  admitted  there  was  no  partnership  arrangement ; and 
since  there  appeared  to  be  no  contractual  arrangement  bet\7een  respondent 
Young  and  the  complainant,  it  was  difficult  to  see  how  any  irregularities 

in  the  accounting  between  Young  and  Pelletier,  if  any  there  be,   could  be  con- 
sidered as  a  failure  by  Young  truly  and  correctly  to  account  to  complainant. 
It  was  held,   therefore,  that  complainant  fallsd  to  show  any  violation  of  the 
Act  by  respondent  Young  in  this  case. 

2.  Pelletier '3  failure  to  pay  for  the  potatoes,  which  he  admitted  he 
received,  Yra.3  a  violation  of  the  Act,  and  repara,tion  was  awarded  complainant 
in  the  sum  of  $5*5^2.79,  with  interest, 

S-S12  Oct.  5,  I93U,  Docket  ik^^:  (Hearing) 
S-S12-A,  Oct.   19,  I93U,  Docket  ik^k: 

K.  A.  SPin^iAlT.  WAS5I1T5T0IT,  D.   C.  .  vs.  CHM^SS  Cr.   IBACH.  M03IL5,  AIA. 

Violation  charged;    Failure  truly  and  correctly 
to  account. 

Principal  point  involved;     Commission  merchant  must 

account  promptly  to  his  principal. 
Order;     Complainant's  license  suspended  for  thirty 

days  and  facts  ordered  published.  Enforcement 

of  order  suspended  one  year. 
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Outline  of  Facts 

Respondent  received  various  shipments  of  produce  from  several  ship- 
pers to  "be  sold  on  a  consignment  "basis  but  failed  to  pay  the  net  proceeds 
derived  therefrom  and  persistently  refused  to  make  payment  ujitil  the  morn- 
ing of  the  hearing  when  he  tendered  payment  for  two  of  the  shipments. 

Buling  included  in  Decision 

Commission  merchants  have  no  right  to  withold  and  mingle  the  funds 
of  their  shippers  with  their  own  funds.     The  ohligation  of  a  commission 
merchant  is  to  "account  promptly"  to  his  principal  and  respondent's  failure 
to  account  ta  and  pay  the  shippers  the  net  proceeds  due  them  amounted  to  a 
violation  of  the  Act.    Respondent's  license  was  suspended  for  thirty  days, 
effective  October  22,  I93U. 

Subsequent  to  the  above  decision  respondent  petitioned  the  Secretary 
for  a  modification  of  the  above  order  and  upon  careful  review  of  all  the 
facts  and  circumstances  the  Secretary  ordered  that  no  action  be  taken  toward 
enforcing  the  original  order,  either  by  suspension  of  respondent's  license 
or  publication  of  the  facts,  unless  within  a  period  of  one  year  from  the 
effective  date  thereof  the  Secretary  shall  have  reason  to  believe  that  res- 
pondent has  violated  the  provisions  of  the  Act,   in  which  event  the  order 
shall  become  effective  both  as  to  suspension  and  publication  upon  a  date  to 
be  specified  by  order  of  the  Secretary,     If  during  the  period  of  one  year 
no  complaint  is  filed  against  respondent  the  order  shall  become  noil  and 
void  at  the  expiration  thereof^ 

S-SI9,  Oct.  5,  193^,  Docket  1152:  (Hearing) 

CONTIHE^TTAL  PRODUCE  COIIPA^TY,  3QST01T.  MSS. .  vs.  THS  R.  V.  DUBLIN  CWMI, 
JACZSOUVILLS.  TSXAS. 

Violation  charged;    Failure  to  deliver  in  accordance 

.\7ith  contract. 
Principal  point  involved:     Complainant  must  prove 
case. 

Order;    Case  dismissed. 

'  •  Outline  of  Facts 

Respondent  sold  to  complainant,  five  carloads  of  Commercial  75/^ 
U,   S,  ITo,  1  Texas  onions,  at  555^  Per  5^  pounds,   f.  o.b.  shipping  point, 
which  was  Laredo,  Texas,  shipment  to  connect  v/ith  boat  leaving  Galveston, 
Texas  May  3,  1933.     Complainant  contended  that  it  had  no  opportunity  to 
examine  the  onions  to  determine  whether  they  complied  to  contract  speci- 
fications until  they  reached  point  of  destination,  at  which  time  they  were 
examined  and  were  found  to  be  diseased  and  sun-^scalded,  with  quite  a  lot 
of  splits  and  bad  decay,  whereupon  demand  was  made  by  complainant  for  re- 
placement, which  demand  was  refused  by  respondent;  that  complainant  was 
thereby  damaged  in  the  sum  of  $1120,  50. 
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Respondent  contended  that  this  xvas  an  f.  Oi^^   sale  and  the  onions 
were  shipped  according  to  instructions  "by  way  of  steamship;  that  the 
onione  were  properly  loaded  in  first  class  sound  condition  and  properly 
graded  and  that  due  to  the  crowded  condition  of  the  "boat  and  "by  reason 
of  the  fact  that  it  stopped  at  ^^ew  York,   this  was  not  a  direct  shipment 
and  the  onions  were  damaged  without  fault  of  the  respondent.     The  testi- 
mony in  the  case  was  in  direct  conflict.    However,  witnesses  testified 
that  it  is  hardly  "believed  possible  for  anyone  to  determine  whether  a 
scald  is  due  to  the  direct  rays  of  the  sun  or  to  some  other  condition 
under  .which  the  onions  were  subject  to  heat;  that  there  is  more  trouble 
with  shipments  of  onions  by  water  than  by  rail  and  that  often  sound  onions 
are  shipped  and  are  received  in  a  scalded  and  decayed  condition  due  to  im- 
proper ventilation  in  transit. 

Ruling  included  in  Decision 

Complainant  filed  to  establish  by  a  fair  preponderance  of  the  evi- 
dence a  breach  of  the  contract  and  the  case  was  therefore  dismissed. 

3-82^,  Oct.  12,  193^,  Docliet  I37U:     (S.P.  ) 

B.  SHTH,  IIERCSDSS.  TZKAS.  vs.   SAM  BER&IIR,  YOBK,  1'.  Y, 

Violation  charged;      Rejection  without  reasonable 
cause. 

Principal  points  involved!    Broker  can  not  cancel 
contract  without  consent  of  both  parties;  a 
contract  entered  into  on  Sunday  is  not  invalid 
if  delivery  made  on  secular  day;  employer  re- 
sponsible for  error  of  employee. 

Order:    Reparation  awarded  complainant  in  the  siom 
of  $203.67,  with  interest. 

Outline  of  Facts 

Complainant  alleged  that  on  May  1^,  1933       sold  respondent  one  car 
of  root  parsley  containing  685  bushels  at  55^  pe^  bushel  or  $376.75  pliis" 
$30  advance  for  initial  icing  making  a  total  of  $Uo6,75  f. o.b.  Mercedes, 
Texas;  that  upon  arrival  of  the  car  in  New  York  respondent  rejected  and 
complainant  was  forced  to  resell  which  resale  netted  complainant  the  sum 
of  $193.  OS;  that  on  account  of  respondent's  rejection  complainant  suffered 
damages  represented  by  the  difference  between  the  amount  for  which  the 
parsley  was  dold  to  respondent  and  the  amount  realized  by  complainant  upon 
resale  thereof  following  rejection,  being  the  sum  of  $203.67., 
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Uhe  "broker's  representative,  Mr.  Hamilton,  examined  the  car  on 
May  13  in  Texas  and.  wired  the  "broker  he  had  refused  it  "because  of  the 
quality.     However,  when  refusing  the  car  he  did  not  reyeal  the  name  of 
his  principal.     Then  on  May  15+  the  complainant  wired  respondent  offering 
the  car  for  sale  and  requesting  an  immediate  reply.    Respondent  testified 
that  his  clerk"  compared  the  telegram  with  the  confirmation  and  "believing 
that  the  shipper  was.  merely  endeavoring  to  cpnfira  the  "broker's  confirm- 
ation direct  with  his  office  wired  aji  acceptance.    After  discovering  that 
Mr,  Hamilton  had  inspected  and  turned  dovm  the  car  Mr,  Berger  wired  the 
complainant  that  his  clerk  had  no  authority  to  accept  the  car.     The  res- 
pondent then  had  the  "broker  write  across  the  confirmation  of  sale  which 
was  dated  May  I3,  1933»  signed  "by  coniplainant  and  respondent  through  the 
"broker,  the  following  notation:    "Cancelled  "by  mutual  agreement,  Edward 
T,  Crane,  5A5/33"*    Respondent  also  contended  that  the  sale  was  invalid 
"because  entered  into  on  Sunday,  May  lUth, 

Rulings  included  in  Decision 

1,  It  "is  well  settled  that  a  "broker  who  has  negotiated  a  con- 
tract of  sale  "between  two  parties  caij  not  cancel  such  contract  unless 
'"both  parties  authorize  him  to  do  so, 

2,  The  telegram  dated  May  lU  from  complainant  to  respondent 
conformed  to  the  standai'd  confirmation  of  sale  dated  May  I3  and  was 
answered  on  Sunday,  May  ik,  "by  respondent  through  one  of  his  employees 
and  signed  in  the  name  of  the  respondent.     The  record  clearly  disclosed 
that  the  clerk  was  an  employee  of  the  respondent  and  therefore  the  res- 
pondent should  "be  held  responsi"ble  and  not  the  complainant  for  any 
error  that  may  have  "been  made  "by  his  employee, 

3,  The  confirmation  of  sale  was  dated  May  I3  and  the  parsley 
was  not  delivered  or  delivery  tendered  on  Sunday.     The  law  on  this  point 
in  25  Ruling  Case  Law  IU33  states;    "And  where  the  delivery  to  the  su"b- 
ject  matter  of  or  the  consideration  for  a  contract  is  essential  to  its 
completion,  if  such  delivery  is  made  on  a  secular  day  the  contract  will 
"be  valid  although  the  preliminaries  thereto  took  place  on  Sunday," 

h.      The  car  confomed  to  the  specifications  of  the  contract  and 
respondent's  rejection  was  without  reasonable  cause.    Reparation  was 
awarded  complainant  in  the  sum  of  $208.  67,  with  interest. 
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S-S25,  Oct.  15,  I93U,  Docket  IO35:  (Hearing) 

JIM  PATTERSON.  CLAEKSBURG,  CALIF. .  vs.  TES  HAAS  BROS.  CO.  AND 

L.  A.  BOCKSTAHLER  &  CO. .  CLSV3LAIII),  OHIO.      "  '         ~  ' 

Violation  charged;    Failure  to  accoimt. 

Principal  points  involved;    Buyer  accepted  goods 
when  he  unloaded  aM  sold  without  making  new 
agreement  with  seller  as  to  reduction  in 
price;  acceptance  hj^  seller  of  p-?.yments  made 
"by  huyer  tmounted  to  accord  and  satisfaction; 
in  failure  truly  and  correctly  to  account 
cause  of  action  a.ccrued  the  date  payment  was 
made. 

Order:     Case  dismissed. 

Outline  of  Pacts 

Complainant  sold  to  respondent  Haas  Bros.  Co. ,  through  the  res- 
pondent L,  A,  Bockstahler  &  Co,  ,   three  carloads  of  good,  fancy,  green 
Hatter  "brand,   loose  asparagus,   each  car  containing  528  crates  at  $1.25 
per  crate  f.  o.h.   for  the  contents  of  car  PPE  70U23,  $1.10  per  crate  for 
car  PPE  17526  and  $1,00  per  crate  for  car  PF3  20106.     The  cars  were  not 
inspected  at  shipping  point.     O^he  word  "fancy"  relates  to  asparagas 
packed  in  bunches  and  was  used  in  this  contract  simply  as  an  adjective 
in  connection  with  the  word  "good",     Neither  word  as  applied  to  the 
quality  of  perishable  has  any  very  definite  meaning.    Apparently  the 
minimum  requirement    in  this  case  was  "good,  green,  loose,"  Hatter  "brand 
asparagas.     The  destination  Federal  inspection  of  the  asparagas  in  car 
PF3  70^23  sho\7ed  that  the  stalks  were  not  "good  green"  hut  that  the 
power  portion  was  white.     There  wa.s  no  definite  sho\7ing  oy  either  party 
as  to  whether  the  stalks  were  green  or  not  in  the  other  tvro  cars.  Upon 
arrival  of  the  cars  in  Cleveland  respondent  Haas  complained  to  the  "broker 
about  the  asparagas,  who  \7ired  this  information  to  complainant  requesting 
an  allowance,  or  reduction  in  the  contract  price.    Ho  definite  reduction 
was-  agreed  upon  and  in  the  meantime  Haas  Bros.  Co,  unloaded  and  sold  the 
asparag.is  corxiained  in  the  three  cars  and  later  remitted  to  complainant 
$588  as  payment  for  each  of  the  three  carloads.     The  aggregate  of  such 
payments  amoianted  to  $205.  80  less  than  the  agreed  purchase  and  sale  price. 
Complainant  charged  that  Haas  Bros,   Co.  failed  truly  and  correctly  to 
account. 

The  fO'Orth  car  shipped  by  complainant,  PFE  26U2  was  handled  by  the 
respondent  L.  A.  Bockstahler  &  Co, ,  as  a  consignment.     The  car  arrived 
at  Cleveland  April  26,     Tlie  broker  turned  the  shipment  over  to  Haas  Bros. 
Co,  for  sale  on  April  27,     In  response     to  complainant's  request  for  a 
report  as  to  the  handling  of  the  fourth  carload  shipment,   the  broker  on 
April  30  vrired  complainant  that  the  asparagas  had  not  been  "all  sold", 
Haas  Bros,  did  not,  however,   start  to  unload  the  car  until  May  2,  Comr- 
plainant  charged  that  the  broker's  ivire  of  April  30  amounted  to  a  false 
and  misleading  statement.     This  wire  appears  to  have  been  sent  through 
error.     The  broker  forwarded  an  account  of  sales  and  made  remittance  for 
this  car,  which  completed  his  duties  in  the  matter. 
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Respondents  contended  with  respect  to  cars  PItE  70^^23  and  I'J^J,J5|§. 
that  complainant's  right  to  the  entering  of  a  reparation  award  wa^/ty  the" 
nine  months'  Statute  of  Limitations. 

jRulings  included  in  Decision 

1.  It  appeared  that  Haas  Bros.  Co,  unloaded,  sold  and  therehy 
accepted  the  shipments  without  making  any  new  agreement  with  complainant 
as  to  a  reduction  price.     Such  exercise  of  control  over  and  ownership  of 
the  stock  has  heen  construed  as  an  acceptance  thereof. 

2.  The  acceptance  "by  complainant  of  the  payments  made  hy  respond- 
ent Haas  Bros.  Go.  on  cars  PKl' TOU23,  ;PFB  17526  and  PPE  20I06  amounted' to 
an  accord  and  satisfaction  of  the  disputed  claims  of  the  parties. 

3.  Complainant failed  to  prove  that  it  furnished  asparagus  in 
conformity  with  its  warranty. 

h.      It  appeared  that  Haas  Bros.  Co.  made  its  payment  of  $5^3  oa 
cars  PFE  70U23  and  I7525,  hy  separate  checks,  each  dated  April  27,  I932. 
Complainant's  preliminary  complaint  or  statement  of  facts  made  to  the 
Bur  eau  of  Agricultural  Economics  was  dated  January  23,  ^933         was  re- 
ceived by  the  Bureau  a  few  days  thereafter,  which  T^as  within  nine  months 
from  the  date  that  coiaplainant 's  cause  of  action  accrued. 

5.       The  case  was  diaijiissed, 

S-g26,  Cot.  Ig,  I93U,  Docket  III3:     (Hearing)  . 

WILSOU  ELGUR  &  FEED  COIJPAITY,  WILSON.  OELA. .  vs.  CIGAilDI  BROTHERS  mmH 
&  PRODUCE  CO.  .   ST.  LOUIS.  MO. 

Violation  charged;    Failure  to  deliver  in  accordance 

with  contract. 
Principal  point  involved;    Development  of  scald  on 

G-ano  apples. 
Order;    Case  dismissed. 

Outline  of  Facts 

On  January  12,  1933  complainant  purchased  from  respondent  I60 
"barrels  of  apples  described  as  Fancy  U.  3.  ITo,  1  grade,  Gano  Apples,  size 
Z-g  inches  in  diameter  and  up,   to  be  transported  from  a  warehouse  located 
at  St.  Louis^  Mo.  to  Wilson,  Oklahoma  "by  truck  or  rail  at  the  option"  of 
complainant,  at  $2. S5  per  barrel,  f. o.b.  St.  Louis.    Upon  different  dates 
in  the  month  of  January,  complainant  accepted  three  truckloads  of  the 
apples  totaling  I60  barrels  and  paid  respondent  the  purchase  price  thereof, 
amounting  to  $^56,     Upon  arrival  of  each  of  the  truckloads  of  apples  at 
Wilson,  complainant  stored  them  in  a  galvanized  iron  warehouse  and  made  re- 
sale therefrom,  to  various  purchasers  in  complainant's  trade  territory. 
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The  resales  extended  over  a  period  from  Jarraary  IS  to  februjaxy  I5,  1933. 
A  nuiaber  of  the  purchasers  complained  to  complainant  as  to  the  scalded 
and  discolored  condition  of  the  apples  and  complainant  accepted  a  return 
of  some  of  the  apples  sold  and  made  a  price  adjustment  and  settlement 
with  certain  other  of  the  purchasers  and  claimed  damages  on  account 
thereof  in  the  total  amount  of  $222,30.     On  January  29,  1933  complainant 
secured  an  inspection  "by  an  inspector  of  the  State  of  Oklahoma  who 
issued  a  certificate  Taased  upon  an  inspection  made  of  a  portion  of  the 
apples  then  located  in  the  "Wilson  Flour  &  Foed  Company's  warehouse  at 
¥ilson,  Oklahoma",  stating  that  35^  of  "t^©  stock  showed  "more  than  ^O'p 
of  surface  covered  with  storage  scald"  and  that  the  apples  also  showed 
"grade  defects  mostly  worm  injury  insect  stings  and  San  Jose  Scale" 
averaging  l^fo. 

In  the  testimony  and  evidence  it  was  brought  out  that  complainant 
knew  the  apples  in  question  were  to  be  removed  from  cold  storage;  that 
Geno  apples  upon  ronoval  from  cold  storage  and  "being  exposed  to  open  air 
and  higher  temperatures  will  ordinarily  develop  scald.     Information  to 
this  general  effect  has  "been  given  to  the  trade  and  the  pu"blic  through 
distri"bution  of  a  hand"bcok  dealing  with  frait  diseases  issued  "by  the 
Bureau  of  Plant  Industry.     The  G-ano  variety  of  apples  is  among  those 
most  suscepti"ble  to  scald.     Scald  seldom  if  ever  "becomes  evident  while 
the  apples  are  held  continuously  at  32  degrees  Fahrenheit  "but  may  appear 
within  a  few  days  following  removal  from  cold  storage.     Modern  cold 
storage  methods  are  generally  known  to  the  trade.     Complainant  as  a  "buyer 
of  G-ano  apples  from  cold  storage  was  chargeable  with  the  knowledge  that 
prorapt  resale  and  use  of  such  apples  should  be  made.     The  evidence  showed 
that  upon  arrival  of  the  apples  at  destination  complainant  inspected  and 
found  them  satisfactory.     They  were  then  stored  in  his  warehouse  from 
where  resales  were  made.     The  first  complaint  made  by  complainant  was  on 
January  27,  nine  days  following  the  first  resale. 

Rgling  included  in  Decision 

1.       The  evidence  failed  to  show  that  the  apples  did  not  conform 
to  respondent's  warranty  thereof  at  the  time  of  purchase  and  delivery 
and  fails  to  show  that  the  apples  were  then  not  in  suitable  shipping 
condition  as  cold  storage  stock.    Under  these  circumstances  an  order  was 
issued  dismissing  the  complaint. 
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S-S2g,  Oct.   20,  I93U,  Docket  75S:  (Heai'ing) 

STSBL  CITY  mJlT  COI.IF.AIIY.  PITTSBIIR&H.  PA.,  vs.  BURgSR.  SmOITS  ■ 
&  Q.Umi.  IITC. .  PHILADELPHIA.  PA. 

Violation  charged:    Eejection  without'  reasonalDle 
cause. 

Principal  point  involved: ,  Uo  valid  contract. 
Order:     Case  dismissed.  . 

Outline  of  Facta 

Complainant  entered  into  a,n  oral  agreement  with  respondent 
through  Ross  P.   Sorce,  hroker  of  Pitts"burgh,  Pa,  ,  providing  for  the 
shipment  of  a  car  of  lettuce  to  respondent.     Inspection  of  the  car  at 
Pittsburgh  showed  the  condition  of  the  lettuce  as  follows:  "Lettuce 
shows  fairly  good  color  and  appearance.     Stock  fairly  clean,   crisp  and 
well  headed  to  5^  soft,  leafy,  poorly  headed  and  outer  wrappers  loose 
leaves  discolored".     The  Federal  inspection  made  at  Philadelphia  upon 
arrival  of  the  car  showed  the  "stock  fails  to  grade  U,  S.  Ho.   1  due  to 
defects  and  fairly  firm  in  excess  of  tolerance."     Complainant  alleged 
that  the  broker  inspected  and  accepted  the  car  on  track  at  Pittsburgh 
for  the  account  of  the  respondent  and  complainant's  representative 
testified  that  the  transaction  was  based  upon  a  written  contract  and 
that  confirmation  of  same  was  signed  by  Ross  Sorce,   the  broker,  and 
produced  a  sales  slip  which  appeared  to  have    been  signed  by  Ross  Sorce. 
The  Secretary  of  respondent  company  testified  that  he  had  received  a 
number  of  letters  from  the  broker  during  the  past  few  years  and  that 
to  the  best  of  his  knowledge  and  belief  the  signature  on  the  sales  slip 
alleged  by  complainant  to  be  the  confirmation  of  sale  was  not  that  of 
Mr.  Sorce.     The  broker  testified  that  the  transaction  was  an  oral  one; 
that  there  was  no  written  contract  and  that  he  did  not  furnish  a  conr- 
firmation  of  sale  to  either  respondent  or  complainant;  that  the  com- 
modity which  he  inspected  and  which  he  purchased  on  behalf  of  respondr- 
ent  did  not  comply  with  the  kind,  quality  and  grade  of  merchandise  which 
the  complainant  had  agreed  to  sell  to  the  respondent. 

Ruling  included  in  Decision 

There  was  nothing  in  writing  evidencing  the  contract  between  the 
complainant  and  respondent  with  regard  to  this  car  of  lettuce  and  what^ 
ever  oral  arrangement  there  was  v/as  very  indefinite  and  the  lettuce  was 
in  bad  condition  at  the  time  it  arrived  at  Philadelphia,     The  somewhat 
loose  understanding  between  the  broker  in  Pittsburgh  and  the  respondent 
in  Philadelphia  would  indicate  that  the  respondent  was  under  no  obli- 
gation to  take  the  car  in  this  conditior..     Such  being  the  case,  the 
complaint  was  dismissed. 
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S-S32,  Oct.  2U,  I03I1,  Docket  I39U:     (3.P.  ) 

SHAIIHOCK  CRAI3ERHY  COilFAITY.   SHAWilTQ.  WIS.,  vs.  KSmY  L0H335  &  CCi.IPAITY. 
IHC.  ,  ICAI'TSAS  cm,  110.  ■       -  _ 

Vi6lation  charged;    Failure  to  account. 

PrincipaJ  point  involved;     Heceiver  acted  as  •- 
"broker  and  "buyer  for  "best  interest  of 
principal,  and  is  entitled  to  "brokerage. 

Order ;     Case  dismissed. 

Outline  of  Facts . 

Respondent  vorote  complainant  that  it  V7as  in  the  market  for  crar±— 
"berries  and  stated  in  part:-  •  "On  cars  sold  solid  track,  vie  charge  the 
custom.ary  "brokerage  and  or.  all  cars  unloaded  and  handled  through  our 
store  in  small  lots,  we  charge  a'  straight  conmission  of  10^^. ^'  After 
an  exchange  of  v/ires  and  correspondence  complainant  shipped  to  respond- 
ent tv/o  cars  of  cranherries  and  f-pon  arrival  respondent  vrired  complainant 
as  follows:    URT  FIV3  ITAUGET  SIX  TITS  TRACK  IHSPSCTIO:^  SHOTTS 

QUALITY  0:-:  UITABLE  PIAGE  OUT  TOT.^  QRI33R  ACCOUiTT  PRAIL  PACZA'GS  PRACTICALLY 
3irSRY  BOX  HAVIrTG    BE    RSiTAIL3ID  BEFORE  HAIIDLIITG  STOP  OFFERED  TRACZ  SALS 
QUARTERS  TWO  DOLLARS  HALVES  FOUR  PISS  DOLLAR  FIFTY  SHALL  WE  COIIPIR'  OR 
DO  YOU  PREFER  US  Ul^OAD  HAZELS  THROUGH  ST0R3  :-XRI3T  TODAY  J0B3IH& 
QUARTERS  TWO  QUARTER  AHSWER  PROiff TLY, "     Complainant  answered:  "SELL 
CRA1I3SRRISS  BEST  POSSIBLE  PRICE.  "    Upon  arrival  of  the  cars  at  Kansas 
City  the  railroad  agent  made  the  following  exception  notes:  "The 
following  exceptions  noted  on  unloading  "URT  car  cranberries  on 

TT  -  29  "boxes  2  "boxes  I/2  empty,  1  box  2/3  empty,  1  box  I/5  full,  balance 
in  bad  order  condition;  2  boxes  empty  in  car." 

Respondent  sold  the  cars  to  the  Atvell  Company  at  the  prices 
given  in  the  above  quoted  v/ire  but  on  attempting  to  deliver  found  that 
the  purchaser  was  unable  to  pay  cash  on  delivery,  and  being  unable  to 
make  a  resale  at  these  prices  took  the  car  Itself  for  sale  through  its 
own  retail  store  at  the  same  prices  which  the  Atwell  Company  had  agreed 
to  pay  and  which  comple.inant  had  approved.     Respondent  remitted  to  com^ 
plainant  the  sum  of  $lUU5.  70  in  payment  for  the  cranberries. 

Com.plainant,  however,   contended  that  the  half  barrel  boxes  were 
to  be  sold  at  $U. 5O  each,   the  quarter  barrel  boxes  of  regular  size  cran- 
berries at  $2.25  each  and  the  pie  size  at  $1,75  per  quarter  barrel  box. 
Figuring  the  shipment  at  these  prices,   the  carload  should  have  sold  for 
$1352.50  instead  of  $16^+5. "50  as.  contendfed  by  respondent...  This,  apparent- 
ly, was,  the  real  foundation  for  the  dispute  but  the  Secretary  held  that 
since  the  record  disclosed  no  authority  for  complainant's  claim  that  the 
cranberries  were  to  be  sold  at  the  higher  price,  but  on  the  contrary  coor- 
plainant  itself  contended  that  the  claim  was  based  on  the  exchange  of 
wires  above  mentioned,  respondent's  statement  of  prices,  which,  so  far 
as  the  record  showed, were  made  in  good  faith  and  based  on  these  wires, 
must  prevail. 
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"While  "respondent  acted  in  this  transaction -as  both  "broker  and 
purchaser,   the  cranberries  in  question  here  were  taken  by  respondent 
as  the  purchaser  at  a  resale  and  at  the  original  contract  price, 
based  on  cranberries  in  good  condition,  only  after  it  was  found  as 
shown  by  uncontradicted  testimony  .in  the  record  that  the  Atwell  Company 
could  not  pay  for  the  cranberries;  that. a  resale  could  not  be  made  in 
Zansas  City  at  the  contract  price  and  that  the  cranberries  were  not  in 
condition  to  ship  to  any  other  market..    In  such  a  case,  brokerage  was 
properly  deducted  by  respondent  exactly  the  same,  as  would  have  been 
done  had  the  Atwell  Cornpany  been  able  to  pf y  for  the  cranberries.  Comr- 
plainant  received  exactly  the  sanie  amotint  ,pf  money  .that  it  would  have, 
received  had  the  Atwell  Company' been  financially  able  to  carry  out  its 
agreement  to  purchase  the  cranberries  which  sale;  "jras  at  least  tacitly  , 
agreed  to  by  respondent.     Under  'theS'e  conditions  respondent,  having 
been  placed  in  the  position  of  the  Atwell . Company,  since, it  paid  the 
contract  price,  is  entitled  as  such  purchaser  to  any  amotmt  that  may 
be  recovered  from  the  carrier  for  breakage  or  damage  to  the  cranberries 
in  transit.     The  fact  that  respondent  acted  in  the  dual  capacity  of 
broker  and  buyer  can  make  no  difference  since  under  the  peculiar  situ- 
ation involved  in  this  case  respondent  did  all  that  it  agreed  to  do  if 
the  Atwell  Company  had  been  able  to  carry  out  the  contract. 

Riling  included  in. Decision 

Complainant  failed  to  sustain  its  contentions  and  respondent 
did  not  violate  the  Act  in  that  it  fully  accounted  to  complainant  for 
the  cranberries  in  question, 

S-S3U,  Oct.   25,  I93H,  Docket  972:  (Hearing) 

SAlvI  BUSHAEA.  SAIT  3EITIT0.  TESAS,  vs.  WIl^  &  SARQIF  COiMlSSIOIT  CO. , 
KANSAS  CITY.  MO. 

Violation  charged:    failure  to  account. 
Principal  point  involved:    Principal  liable 

for  acts  of  agent. 
Order;    Case  dismissed. 

Outline  of  Facts 

Complainant  alleged  that  he  entered  into  an  agreement  with  the 
respondent  by  long  distance  telephone  whereby  the  latter  was  to  handle 
several  cars  of  corn  and  tomatoes  on  a  joint  account  basis;  that  cosr- 
plainant  shipped  the  corn  and  tomatoes  to  the  respondent  but  the  latter 
failed  to  remit  the  purchase  price  of  the  tomatoes  in  one  car  amount- 
ing to  $S12.50,   contending  that  watermelons  purchased  by  Max  Earas 
T/hich  had  resulted  in  a  loss  to  respondent,  were  also  included  in  the 
deal  and  that  as  Max  Zaras  was  complainant's  agent  the  complainant  was 
responsible  for  Max  Karas  share  of  the  loss, .   Complainant  denied  that 
he  had  any  connection  whatsoever  with  the  watermelon  deal. 
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The  testimony  at  the  he&ring  was  vaguej   conflicting  and  confus- 
ing and  moat  of  the  "business  w&s  t?'ansacite(i    by  telephone.  However, 
from  the  record  it  was  clear  that  Max  Earas  was  employed  "by  complainant 
as  a  foreman  or  manager  of  complainant's  "business  at  Ro"bstown,  Texas, 
during  the  time  the  transaction  .occurred;'  that  during  this  time  com- 
plainant was  temporarily  located  at  Jacksonville,  .Texas;  that  an  agree- 
ment was  entered  into  "between  complainant  and  respondent  to  handle  corn 
and  tomatoes  on  a  joint  account;   that  pursuant  to.  this  agreement  several 
carload  of  corn  and  tomatoes  were,  shipped  to  respondent  "by  Hax  Karas, 
who  .purchased  and  shipped  produce  for  complainant  in  every  respect  as 
though,  he  vrere  in  charge  of  complainant's  business  in  the  Rc"bBtcWrL» 
Texas. area;  that  while  so  employed  by  complainant  several  carloads  of 
watermelons  were  shipped  to  respondent  by  Max  Zaras"'and  disposed  of  by 
respondent  at  a  loss.  .'  -It  was  quite  evident  that  regardless  of  what  the 
agreement  between-  complainant  and  Max  ^ras  may. have  been,  the  conduct 
of  these  gentlemen- was.' such  as  to  warrant  the  belief  on  the  part  of 
those  who  dealt  with  them  that  Max  Earas  was  the  agent  of  complainant 
with  full  authority  to  represent  him,  particularly/  in  the  Eobstown, 
Texas  area. 

Bulings  included  in  Decision  - 

1,  Applying  the  general  principle  outlined  under  Section  l6l, 
Chapter  6  of  •      "Restatement  of  the  Law  of  Agency"  the  respondent  in 
this  case  was  justified  in  considering  that  any  agreement  to  deal  in 
corn,   tomatoes  or  watermelons  entered  into  with  Max  Karas  was  in  effect 
an  agreement  with  the  complainant  who  under  such  conditions  must  be 
bound  thereby, 

2,  A  count ercomplaint  of  respondent's  that  the  complainant 
was  indebted  to  him  for  half  the  loss  incurred  in  the  watermelon  deal 
could  not  be  considered  here  as  it  wa.s  no.t  'filed  within  nine  months  of 
the  time  the  cause  of  action  accrued. 

5-835,  Oct.  25,  I93U,  Docket  1297:  (Hearing) 

SUITSHINS  FACKII'ig  CORF.  .  CLEVBLAITO.  OHIO,  vs.  L30  BEITJAl.lIIT, 
lOlW  YORK.  IT.  Y.  .  " 

Violation  charged;  Rejection. 

Principal  points  involved;     Order  subject 

approval  of  sample;  rejection  not  within 
reasonable  time;  principal  liable  for  acts 
of  agent. 

Order;    Case  dismissed. 


_  li9  - 


Outline  of  jj'acts 


Complainant  alleged  that  it  sold  to  respondent  one  car  of  Cold 
Pack  U  X  1  MontHorency  ESP  Cherries,  at  5^  per  pound,  f .  o,  I).  Cleveland, 
Ohio  and  that  respondent  rejected  the  car,  whereupon  complainant  resold 
for  a  net  sum  of  $1^22.19,  and  suffered  damages  in  the  sum  of  $152. gl«  ■ 
Respondent  contended  that  the  cherries  were  to  he  1933  pack;   that  they 
were  1932  pack  and  furthermore  complainant  was  to  ship  a  sample  "barrel 
for  respondent's  approval;  that  respondent  did  not  accept  the  sample 
harrel  and  was  within  its  right  in  rejecting  the  car. 

The  respondent's  principal  defense  was  that  in  his  negotiations 
with  the  "broker  he  requested  1933  pa-ck.     Since  the  "broker  v/as  acting 
a.s  agent  for  "both  parties  the  respondent  could  not  deny  the  contract  as 
expressed  in  the  telegrams  hetween  the  "brokerage  company  and  the  comr- 
plainant  and  the  memorandum  of  sale.     The  telegram  from  the  "broker  to 
the  complainant  read:    "Book  for  Xeo  Benjamin  *  *  *  seventy  barrels 
thirty  two  pack  four  plus  MontMoj?ency  cherries  five  cents  f.  o."b. 
Cleveland,   subject  approval  sample  "barrel  to  "be  expressed  at  once." 
The  complainant  confirmed  the  above  order  exactly  as  it  was  given.  How- 
ever, the  memorandum  of  sale  drawn  up  "byii'^e  brokerage  company,  read: 
"70  barrels  50  gal.  bbls.     MontMorenc^y- RSP"  Cherries  ©  55^  1  sample 
barrel  shipped  by  express' Aug.  10."     The  telegrams  and  the  memorandum 
did  not  agree  in  that  no  mention  was  made  in  the  latter  regarding  the 
pack.     HoTT'ever,  regardless  of  that,   there  was  no  mention  in  any  of  them 
of  a  requirement  for  a  I933  pack. 

The  sample  barrel  arrived  and  respondent  after  taking  three  of 
four  days  in  his  examination  of  this  barrel  rejected  because  the  cherries 
were  "soft  like"  and  were  I932  cherries.     Under  the  reflations  pro- 
mulgated under  the  Act  a  buyer  must  reject  within  a  "reasonable  time" 
which  has  been  defined  as  not  to  exceed  twenty-four  hours.     Later  a 
federal  inspection  was  made  which  showed  that  the  cherries  conformed  to 
the  term;.,  of  the  contract.     The  Secretary  held  therefo-re  that  the  res- 
pondent s  rejection  of  the  sample  barrel  was  not  justified  and  he  should 
be  liable  to  complainant  for  whatever  damages  the  latter  suffered  on 
account  of  the  rejection. 

Since  the  69  barrels  were  to  be  shipped  "subject  approval  sample 
barrel"  the  remaining  barrels  should  have  been  of  as  good  quality  and 
condition  as  the  sample.     Prom  the  Federal  inspecifion  it  was  evident 
that  the  69  barrel  shipment  was  inferior  to  the  cherries  in  the  sample 
barrel,  notwithstanding  the  sample  barrel  had  been  opened  and  examined 
approxiriiately  two  weeks  before  the  federal  inspection  was  made  and  that, 
therefore,  respondent  was  justified  in  rejecting  them.     Such  being  the 
case,  complainant's  damages  should  be  confined  to  his  loss  on  the  sample 
"barrel.     Had  respondent  accepted  the  sample  barrel  complainant  would 
have  received  $22.50  and  he  resold  the  barrel  for  $25.20.     An  express 
charge  of  $12. Ig  was  to  have  been  borne  equally  by  the. parties  but  res- 
pondent paid  the  total  express  charge.     Therefore,  complai-nant  instead 
of  ^  suffering  a  loss  actually  made  a  profit  by  the  rejection  as  he  re-- 
ceived  more  upon  resale  that  he  would  have  received  under  the  original 
agreement,  •  ■  „. 
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RglinfiS- iiicluded  in  Decisiorx 

1*  Respondent's  rejection,  of  the  sample  "barrel  was  unjustified  "but 
complainant  could  not  be  awarded  damages  as  he  suffered  no  loss  thereby. 

2.  Complainojit  failed  to  comply  with  the  agreement  in  that  the  69 
"barrels  were  .inferior  in  quality,  color  and  grade  to  those  in  the  sample 
"barrel  and  vas  not: .entitled  to  any  damages  suffered  on  account  of  the 
shipment  of  the  69  "barrels,     The  complaint  as  to  the  69  "barrels  ?/as 
dismissed,  ■'  ^  -  , - 

S-S37,  Oct.  25.  I93I+,  Docket  121S:  ,  ,(S.  B. )   .  ■ 

PELIX  D'AISORA.  &  CO.  .  HSW  YCRg.        Y.  vs.  ITICHOLAS  FEP3.  IIEW  YORII,  IT.  Y. 

Violation  charged!-    J'ailure  to.  account. 
Principal  point  involved;     Failure  to  turn 
over  papers  for  claim  purposes  not  a 
■     .'      violation  of  the  Act, 

Order;'    Case  dismissed.-  .    .■  , 

.  ,   Outline  of  Factd 

:  "       Complainant  purchased  a  ca.rload  of  Zinfandel  grapes  at  an  auction 
sale  conducted  "by  the  Independent  Fruit  Auction  Company  of  iTew  York, 
IT.  Y,  at  which  sale  respondent,  Nicholas  Pepe,  acted  as  receiver  and 
agent  for  the  shipper,  the  San  Joaquin  Fruit  Company  of  California.  Com- 
plainant contended  that  following  the  auction  sale,  73  "boxes  or  lugs, 
were  rejected  and  a  claim  filed  with  the  railroad  for  the  cost  price  of 
$7^.  S3;  that  the  railroad  acknowledge  the  claim  "but  could  not  give  pro- 
per consideration  to  it  until  it  was  supported  "by  an  assignment  of  inter- 
est from  respondent  through  a  surrender  of  the  original  paid  freight 
"bill  and  "bill  of  lading,  "both  of  which  were  in  respondent's  control; 
that  "because  of  this  the  railroad  refused  to  allov/  payment  of  this  claim 
with  the  exceptiaiof  $15.30  which  was  paid  as  the  salvage  value  of  the 
73  ItLgs  which  were  rejected  and  refused;  that  complainant  was  damaged  to 
the  extent  of  $59.  53        that  he  "bid  a  higher  price  for  the  grapes  than 
he  woiild  have  "bid  had  respondent,  according  to  the  rules  and  practices 
of  the  auction  company,  announced  that  arrangements  had  previously  "been 
made  for  the  shipper  to  recover  from  the  carrier  for  the  daraage  occasion- 
ed through  rough  handling  in  transit. 

This  controversy  amounts  to  a  suit  for  damages  for  failure  on  the 
part  of  respondent  to  turn  over  certain  papers  to  complainant,  or  to 
announce  "before  the  sale  wps  completed  that  this  would  not  "be  done,  Couv- 
plainant  does  not  charge,  however,   that  respondent  received  any  sum  what- 
ever from  the  carrier  in  settlement  and  the  record  indicates  that  he  did 
not  and  does  not  now  have  in  his  possession  any  sum  of  money  whatever 
which  he  received  in  connection  with  this  transaction,     Possi"bly  a  suit 
at  law  "based  upon  the  facts  as  set  up  in  the  complaint  could  "be  maintain- 
ed against  respondent,  hut  the  Perishable  Agricultural  Commodities  Act, 
1930*  ""uider  which  this  complaint  is  filed,   is  not  "broad  enough  to  support 
such  a  claim.     If  the  shipper  has  received  payraent  from  the  carrier  for 
damage  in  transit,   it  might,  under  the  circumstances  set  out  in  the  conv- 
plaint,  "be  held  liable  under  the  Act,  but  that  is  impossible  here  be- 
cause the  shipper  is  not  made  a  party  respondent. 
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Raling  Incl-gded  in  Decision 

The  Act  is  not  "broad  enough  to  support  a  claim  for  damages  for  the 
f/iailure  to  turn  over  papers  or  documents  or  the  failure  to  announce  at 
the  proper  time  that  such  would  not  be  done  and  respondent  did  not,  there- 
fore, violate  the  provision  of  the  Act,' 

5-838,  Oct.  25,  I93U,  Docket  I395:     (Hearing)  ..  , 

H.  A.  SPmm.  WASHINGTON,  D.  C.  vs.  HEMY  PAPE  &  CO. ,  EBW  YORK.  ^.  Y. 

Violation  charged:    Failure  to  account,' 
Principal  point  involved;    Conduct  of  res- 
pondent not  sufficiently  flagrant  to 
warrant  suspension  or  revocation  of 
license. 
Order;    Case  dismissed.  ' 

Outline  of  ITacts 

Complainant  is  an  employee  of  the  Department  of  Agriculture, 
On  October  3,  1932,  Little  C,  Hudgins,  as  agent  for  respondent,  pur~ 
chased  from  F.  P.  Whitehurst,  Norfolk,  Va,  6OO  bushel  baskets  of 
snap  beans  at  the  price  of  $1,10  per  bushel,  delivered  to  sheamship 
pier,  Norfolk,  Va,    Previous  to  the  purchase  respondent  had  authorized 
Hudgins  to  purchase  for  him  "a  few  beans"  and  Hudgins  notified  respond- 
ent that  he  had  purchased  for  respondent  3OO  baskets  of  beans.  627 
baskets  of  beans  were  delivered  and  received  by  respondent  at  New  York, 
who  until  that  time  had  no  knowledge  that  any  more  than  3OO  baskets 
were  to  be  delivered.    Upon  receipt  of  such  excessive  amount  of  beans 
respondent  offered  to  take  the  entire  lot  at  a  reduction  in  price  from 
$1,10  a  basket  to  90{zf  a  basket.     The  shipper  refused  that  offer  but 
agreed  through  Hudgins  to  accept  $1.00  per  basket.    However,  respondent 
sent  the  shipper  a  check  for  $5^0.90  being  for  60O  baskets  at  90^^  per 
basket  and  no  more,   thereby  failing  truly  and  correctly  to  account  in 
violation  of  the  Act, 

On  October  7,  1932  respondent  agreed  through  his  agent,  Hudgins 
to  purchase  from  Whitehurst  635  bushel  baskets  of  beans  at  60^  a  bas- 
■ket,  or  a  total  net  price  of  $381,  delivered  at  the  lake  Smith  Station 
°?        l^orfolk  Southern  Railroad,  Va.     The  beans  were  loaded  in  car  BEEX 
76269.     However,  upon  information  furnished  him  by  the  railroad  agent 
Hud5ins  informed  the  respondent  that  the  beans  were  being  delivered  in 
car  BEiX  75^^+9.     Upon  receipt  of  this  erroneous  information  respondent 
notified  the  Pennsylvania  Railroad  to  hold  car  BREX  75UU9  at  the  «^ersey 
City  Terminal  for  fiyrther  orders.     That  railroad  company  "did  not  withr- 
hold  delivery  of  car  BREX  76269  but  delivered  the  car  to  respon<Jent  at 
its  New  York  City  Terminal  in  the  eaxly  morning  of  October  10,  1932,  and 
unloaded  the  contents  thereof,  and  respondent  was  ignorant  of  the  delivery 
of  the  car  until  after  it  had  been  unloaded.    Upon  inspection  the  beans 
were  found  to  be  in  very  poor  condition  and  did  not  meet  requirements  Of 

S.  No.  1  grade.     The  respondent,  on  the  same  day    of  delivery  to  him 
of  the  beans,  notified  Hudgins  that  he  was  accepting  the  delivery  for 
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sale  upon  a  comraission  oasis  and  thereupon  sold  the  beans  for  the  ac-^ 
count  of  the  shipper,  sending  to  the  shipper  a  check  for  $S7. ^6  in 
payment  thereof.     The  shipper,  Whitehurst,   refused  to  accept  the 
check  on  such  has  is, 

Mr.  ITnitehurst,  in  "both  cases  ahove  mentioned,  "brought  an  action 
in  the  Circuit  Court  of  the  City  of  ITorf oik. against  Henry  Pape  for 
.damages  in  the  sum  of  $US7, 10,  "based "upon  the  shipments  descri"bed 
above,  and  secured    judgment  in  that .amount  on  August  U,  1933»  which 
judgment  was  affirmed  "by  the  Supreme  Court  of  Appeals  of  Virginia  on 
January  2J,,  I93U. 

Tlie  complaint  in  this  case  under  the  Perishable  Agricultural  Com- 
modities Act  was  filed  fcr  the  purpose  of  securing  disciplinary  action 
only. 

Rglint'^  included  in  Decision 

The  faxts  and  circumstances  of  this  case  do  not  disclose  such 
unfair  conduct  on  the  part  of  the  respondent  as  would  -war-rant  the  sus- 
pension or  revocation  of  his  "license. 

S--SU2,  Oct.   30,  I93U,  Docket  1006:  (Hearing) 

WITHERLY  3R0TE3RS.   CAREOU.  IvlAirE.  vs.  EEimY  3RSSrf  &  SOUS,  3RID&5P0HT , 
COFi'. 

Violation  charged;  Rejection. 
Principal  point  involved;     ITo  valid  and 

binding  contract. 
Order;     Case  dismissed. 

Outline  of  ?acts 

Complainant  shipped  to  respondent  two  carloads  of  Green  Mountain 
potatoes,  grade  U,   S.  ITo,   1  and  an  invoice  representing  the  claimed 
sale  price  in  the  total  siim  of  $62S,  I5  was  mailed  by  complainant  to 
respondent.     Upon  receipt  of  the  invoice  and  before  arrival  of  the  two 
cars,  respondent  wired  complainant  that  "YOUR  IFv^'OICS  CAR  POTATOES 
ARRIVED  STOP  ITO  RECORD  OF  AllY  PURCHASE"  and  refused  to  accept  the  cars, 
assigning  as  a  reason  that  the  poto,toes  had  not  been  purchased  by  him, 
Tliereafter  complainant  made  resale  of  the  potatoes  to  other  purchasers 
at  a  net  return  of  $55^.51  less  than  the  invoice  price. 

The  testimony  of  Mr.  Warder,   the  representative  of  the  Wm.  P. 
Callahan  Co,.,  who  v/as  supposed  to  have  been  respondent '  s  agent,  and  a. 
representative  of  the  Harlem  River  Brokerage    Co,   Inc.  v/as  conflicting. 
It  appeared  from  the  testimony  that  Warder  and  respondent  discussed  the 
matter  of  placing  an  order.     Something  was  probably  said-  by  respondent 
which  Warder  considered  he  could  act  upon,  and  the  expectation  that  by 
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the  use  of  further  persuasion  the  sale  could  he  completed.     It  was 
clear  that  Warder  gave  the  Harlem  River  Brokerage  Co,   Inc,  an  oi*der 
for  the  two  carloads.  '  However,  Warder  was  sick  and  confined  to  his 
home  for  the  next  few  days,  which  prohahly  prevented  his  following  up 
the  matter  of  completing  the  sale^Jo  respondent.     This  was  indicated 
ty  the  fact  that  respondent  need/' potatoes  and  not  hearing  from  Warder 
ordered  two  carloads  elsewhere.     There  was  nothing  in  the  record,  how- 
ever, which  amounted  to  a  written- order  for.the  .tmo  carloads  in  questio 
Dv  respondent,   either  in  person  or  hy  agent'.     Therefore,  against  res- 
pondent there  was  no  enforceahle  contract  to  purchase. 

Buling  included  in  Decision  ■ 

The  record  failed  to  establish  an  enforceahle  .contract  of  sale 
and  purchase  "between  the  parties  and  respondent's  refusal  to  accept 
the  potatoes  was  therefore  justified. 

S~gU5,  1-Tov.  2,  1931+,  Docket  ikZl:     (S.F.  ) 

DEL4m-VA  PR0DUC5  COl.iPAlTY.  IHC. .  MBLPA,  VA.  .  vs.  mTHAIT  M.  RODIIAIT  CO.. 
BOSTOH.  LIASS. 

Violation  charged;  Rejection. 

Principal  point  involved;    Buyer  delayed  too 

long  before  advising  seller  of  condition 

of  car. 

Order:    Reparation  awarded  complainant  in  the  . 
s-um  of  $1S7.  OS,  vdth  interest. 

Outline  of  ]Fact-s 

Complainant  and  respondent  entered  into  a  contract  through  a 
broker  for  the  purchase  and  sale  of  one  carload  of  U,   S.  ITo.   1  sweet 
potatoes  which  arrived  in  Boston,  Mass.   early  the  morning  of  ITovemher 
23.  1933  3-^^  respondent  received  notification  of  arrival  on  the  same 
date.     Respondent  unloaded  part  of  the  sweet  potatoes  and  directed  the 
carrier  to  sell  them  for  whom  it  may  concern  without  giving  complainant 
any  notice  directly  or  indirectly  until  approximately  three  days  after 
arrival  of  the  car  when  the  railroad  notified  the  complainant  that  the 
sweet  potatoes  were  "refused  account  condition.     Ordered  sold  for  whom 
may  concern".     Respondent  had  the  car  opened  and  sold  by  the  railroad 
for  the  account  of  the  railroad  and  sent  the  railroad  a  check  for  the 
entire  proceeds  of  the  sale,  less  expenses.     The  car  wg.^ .  to ^1  contain  I93 
barrels  according  to  the  contract  but  upon  arrival/' on?y"i&5 '"barrels 
which  at  $1.75  per  barrel,  after  deducting  freight  charges  of  $133.17 
left  a  net  amount  of  $1S7.0S. 

Rulings  included  in  Decision 

1.      Since  this  was  a  delivered  sale  the  quantity  received  at 
destination  should  govern  and  if  complainant  had  evidence  that  I93 
barrels  were  shipped  any  action  that  it  might  have  would  be  against  the 
carrier  and  not  the  respondent  for  shortage. 
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2.  Respondent  waited,  an  Tonreasona'ble  length  of  time  to 
notifj''  the  conrplainant  as  to  the  condition  of  the  sweet  potatoes  or 
the  attempted  rejection  in  violation  of  the  Act, 

3.  The  net;  retarns  received  "by  the  carrier  should  oe  re- 
trarned  to  the  respondent  since  the  carrier  was  acting  for  the  res- 
pondent and  not  the  001:5) lai nan t, 

S-S'^T;  ITov,  3,  193^,  Docket  1^-22:  (S.P.) 

RICHIMI7  &  SAITOLS.  inc. .  M  YOHZ.  IT.  Y.  vs.  ROY  A.   SAHCHET.   IIIC.  . 

DETROIT.  :ncH. 

"Violation  charged:    Eailure  to  account. 
Principal  point  involved:  Complainant 
must  prove  case. 
■  Order :     Case  dismissed. 

Outline  of  Eacts 

Complainant  alleged  that  it  sold  to  respondent  one  carload 
of  lettuce  cont.&ining ,  29t- .crates  at' $2..35  ^  crate  and  that  res^  - 
pendent  accounted  for  only  Zfh  crates.     Respondent  contended  that  ' 
prior  to  the  sale  of  the  lettuce  to  respondent  the  railroad  seal 
had  "been  "broken  and  apparently  some  crates  of  lettuce  had  "been  re- 
moved from  the  car  and  suhmitted  a  sworn  statement  that,  the  num"ber 
of  crates  of  lettuce  were  carefully'-  checked  and  co^onted  and  that 
there  were  onl;,^  27^  crates  in  the  car  when  purchased  "by  respondent. 
Complainant  denied  that  20  creates  were  removed  from  the  car  and  su'b— 
mitted  an  affidavit  to  the  effect  that  only  four  crates  of  lettuce 
were  removed  from  the  car  and  that  these  were  returned  "before  the 
sale  was  made  to  respondent.     Respondent  offered  to  su"bmit  to  com- 
plainant a  list  of  sales  showing  delivery  of  only  Zjh  crates  to- 
gether with  an  affidavit  "but  the  latter  rejected  the  offer. 

Ruling  included  in  Decision 

This  was  a  delivered  sale  to  respondent  at  Detroit  and  while 
the  evidence  va.3  conflicting  the  cocplainant  failed  to  establish  hy 
a  fair  preponderance  of  the  evidence  that  the  car  contained  more 
than  27^  crates  of  lettuce  at  the  time  it  was  purchased  "by  respondent. 
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S-355.  "i^-ov.  12,  I93U,  Docket  1375:  (S.P.) 

LE01T_3BDTKERS  ,_I1TC^,_3OTPAL0_^  i^.  Y._  vs  .JJITITSD  CEL3RY_AM)_PR0mCS_C0.  , 
DETROIT,  jnCH. 

Jiolatj,on  charged:     Failure  to  account . 

Principal  £Oj.nt  involved:   Complainant  failed  to  carry 

out  instructions  of  respondent  in  selling  the  latter' s 

produce. 
Order:     Case  disraissed. 

Oiitllne  .of  _FacJ}s 

Complainant  alleged  that  respondent  consigned  to  it  to  he  sold 
for  respondent's  account  one  carload  of  onions;     that  upon  arrival  of 
the  onions  complainant  sold  same  for  the  account  of  respondent  at  the 
highest  price  which  it  was  able  to  secure,  resulting  in  a  deficit  of 
$113.32;     that  complainant  forwarded  to  respondent  a  correct  account 
of  sales  showing  in  detail  the  sales  and  the  deficit  hut  the  latter 
refused  to  reimburse  complainant  for  the  deficit  incurred. 

Respondent  contended  that  its  instrictions  to  complainant  were 
specific  that  the  car  v/as  to  "be  sold  "solid"  and  not  to  he  handled  from 
their  warehouse  and  if  the  onions  were  not  sold  solid  as  soon  as  possible 
the  respondent  was  willing  to  divert  the  onions  to  another  point.  Re- 
spondent also  submitted  a  letter  v/ritten  to  complainant  directing  that 
the  c^^-r  was  to  be  "sold  solid"  and  further  stating  "if  you  are  not  in  a 
position  to  obtain  the  price  mentionod  in  our  previous  letter,  please 
do  not  break  the  car".     The  sales  tickets  showed  the  onions  were  sold 
at  various  times  and  that  complainant  did  not  comply  with  the  in- 
structions of  the  respondent. 

Rol  i  ng  _  i  n  c  lude  d  ji  n D  e  c_i  si  on 

Because  of  failure  of  complainant  to  conply  with  the  instructions 
of  the  respondent  as  to  the  manner  of  selling  the  onions  the  complaint 
should  be  dismissed. 

S-g5".  l^iov.  13,  1931+,  Dockets  133^  and  1335+-A 

TRA.CY  uALmO^  FRUIT  C0_^ ,_SALIUAS_^  CALIF. _^  vs.  COII'JECTICUT  FRUIT  &  PRODUCE 
C0\_,_:T_EV;__i4vEN_^  COmr  ,_and_COTTERC01)ffLAINT." 

Violatj-on  charged:  Rejection 
.   Princi_pal  point  involvedi.  Rejection       hours  after 
arrival  not  within  reasonable  period. 
Or^der:  Reparation  awarded  coirplainant  in  the  sum  of 
$20-1-,  75  »  v/ith  interest. 
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Outline  of_.FaGts_ 

Complainant  sold  to  respondent  on  ITov.  1,  1933 1  one  carload  of 
Muscat  grapes  at  S2^<j!;  per  lug  delivered  at  flovr  Haven,  Conn.     The  grapes 
arrived  at  Ilev/  Kaven  on  ilovenfoer  6,  at  'r:00  A.H.  and  delivery  uas 
promptly  tendered  to  respondent.     The  grapes  were  accepted  "by  one  Mr. 
Cutler  at  approximately  ^:0G  P.I/I.  the  same  day  in  conversation  v/ith  a 
representative  of  the  troker.     However,  at  1:30  P.M.  ITovariber  8 
Mr.  Rosenfield,  an  authorized  agent  of  respondent,  by  oral  notice  to 
the  "brolzer  rejected  the  grapes.     The  rnemorandmn  of  sale  contained  a 
claiise  that  rejection  must  he  niude  v/ithin  2h  hours.     On  iToveniher  10 
the  grapes  were  delivered  to  respondent  upon  agreement  to  pay  75^^  P^^ 
lug  delivered  llev/  Haven  v;ith  the  further  agreement  that  it  submit  to  the 
Department  of  Agricalture  for  disposition  the  m£i-tter  of  liability  for 
the  loss  susta-ined  by  the  complainant  in  the  sun  of  $20^1.75.  being  the 
difference  betv/een  the  original  invoice  price  and  the  ressJe  price. 
Respondent  relied  upon  a  Federal  inspection  made  on  November  S  at 
10:30  A.H.  ,  at  v/hich  time  a  portion  of  the  load  was  inspected  and 
found  not  to  grade  U.S.  IJo.  1  juice  gro-pes  on  account  of  raisining 
and  raisined  berries  in  excess  of  the  tolerance  in  many  boxes. 
Whether  the  grapes  v/ere  U.S.  ITo.  1  at  the  time  of  delivery  was  not 
disclosed. 

Ral  ing„included  in__Decis i. on 

Rosr)ondent  did  not  reject  the  grapes  •'until  more  than  4S  hours 
after  delivery  was  tendered,  which  was  an  unreasonable  length  of  time, 
and  therefore  the  rejection  was  without  reasonable  cause. 

S-859,  ilov.  13,  193M-,  Docket  1^20:  (S.P.) 

JAC  30p]iIPOHH,_THI30DAUX^  LA_^,  .vs 3R0^I-'*-I  ^KJI?  M-'^^A  CAPE__GISARD51AUj, 
M0_^  "   "  '  ' 

Violation  charged:  Rejection 

Principal  :Qoint  l^^volv^di.    P.o.b.  shipment  not  in 

suitable  shipping  condition. 
Order:     Case  dismissed. 

Outlj.ne  of _ Facts 

Complainant  and  respondent  entered  into  a  contract  through  a 
broker  for  the  sale  and  purchase  of  one  carload  of  Triumph  potatoes  which 
were  to  grade  75^^  U.S.  No.  1  at  $1.50  per  cwt.  f.o.b.  Braggs,  Okla.  or 
$375-    Upon  arrival  of  the  potatoes  respondent  after  inspection  rejected 
the  car,  stating  tliat  at  least  509o  did  not  grade  U.S.  No.  1;   that  not  less 
than  lOfj  were  rotted,  spoiled  and  not  fit  for  consiamption  and  th£3,t  the 
sacks  wore  "wet,  potatoes  dirty  and  scabby.     The  potatoes  \/ere  diverl3ed 
to  complainant  at  Paducah,  Ky.  where  com.plainant '  s  agent  inspected  then 
and  fo-ixad  them  in  too  bad  condition  to  sell,  whereupon  they  were 
abandoned  to  the  carrier. 
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Ra].ing_included  ln_'l)&'ci.s^on 

The  potatoes  were  to  be  75^*  U.S.  ITo.  L,  f.o.b.   shipping  point 
and  upon  arrival  at  destination  were  in  such  "bad  condition  as  to  show 
they  were  not  in  suitaole  shipping  condition  at  the  time  shipped  and 
therefore  respondent's  rejection  was  not  v/ithout  reasonable  cause. 

S-S6l,  Hov.  13,  193^^  Docket  1233:  (Hearing) 

CEHISTm  &  ipCAL^  McIiJ^ISH_^  FLA.  ,  _vs^.  _Si^TO,  MTMp,_B0ST0H,J4ASS. 
Violation  charged:  Rejection 

?rln£i_Dal  point  .involvedi    "Suitable  .shipping  condition" 

in  f.o.b.  sale. 
Order:  Case  dismissed. 

Outline  of  ...Facts 

Complainant  sold  respondent  one  carload  of  26  lb.  average  Watson 
waterraelons  at  $300  f.o.b.  Metcalf,  Ga.     Upon  arrival  respondent  rejected 
the  car  and  complainant  resold  for  a  net  B~jm  of  $87. 3^  ^3id  claimed 
reparation  in  the  sum  of  $212.62. 

Respondent  contended  that  the  melons  were  rotten  and  Federal 
inspection  at  destination  showed  that  thej  failed  to  Grade  U.S.  Uo.  1 
only  on  account  of  decay,  the  melons  showing  an  average  of  10^  deca,y 
and  alFO  many  melons  showed  no  evidence  of  stem  treatment;     that  there 
was  a  delay  in  shipment ,  the  car  arriving  too  late  for  the  holiday 
trade,  but  his  main  reason  for  rejecting  the  car  \ms  on  accoun.t  of  the 
decay.     The  man  to  whom  the  melons  were  resold  testified  that  he  only 
bouv;ht  brohen  stuff  and  that  the  melons  were  spotted  and  decayed;  tloat 
they  were  not  fit  for  retail  tra,de  when  he  baaght  them;     that  he  V7as 
not  associated  in  business  in  any  way  v/ith  respondent  and  that  he  sold 
the  melons  to  peddlers. 

The  contract  of  sale  in  this  case  was  entered  into  v/hile  the  car 
was  rolling.     The  requirement  in  an  f.o.b, sale  is  that  the.  commodity  at 
time  of  sale  shall  be  in  such  condition  that  v/hen  handled  under  normal 
transportation  service  and  conditions  it  \;ill  assure  delivery  without 
abnormal  deterioration.     Respondent  failed  to  show  by  sufficient  evidence 
that  transportation  service  and  conditions  were  abnormal.    Assuming  that 
there  was  no  abnormal  transportation  service  the  melons  if  in  suitable 
ship]ping  condition  should  have  arrived  at  destination  "without  abnoriml 
deterioi-ation" .    The  Government  inspectioii  at  destination  showed  a  lOfo 
decay.     This  is  abnormal  in  v/atermelons .     Moreover,  the  certificate 
shoi/ed  the  decay  to  have  been  stem  end  rot.     It  is  known  to  the  trade 
that  this  is  a  fungus  disease  caused  by  the  spores  or  germs  finding 
lod'_;ment  in  the  vegetable  wound,  such  as  the  cut  stem  end  necessary, 
of  course,  to  detach  the  v/atermelons  from  its  vine.     In  order  to 
r)rcvont  this  rot  railroads  generally  require  a  stem  end  treatment. 
However,  the  certificate  stated  th-at  "many  melons  shov/  no  evidence  of 
stem  end  treatm.ent"  from  which  it  woul:l  appear  that  proper  precautions 
■\.'ere  not  taken  in  shippiia;^^  the  watermelons. 
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Ruling  .included  in__Deci,si.on 

T'ho  melons  were  not  in  suitable  shipping  condition  v/hen  shipped 
and  thereiore  respondent's  rejection  v/as  not  without  reasonable  cause. 

S-ab3,  ITov.  13,  133^, Docket  kSl:  (Hearing) 

EUSILLSY  PEpDUCE  C0MPMY,_P_ITTS3UEGH,_PA.  _vs._RICHIvlAiT_£:  SAICOELS  DIG. 

Violation  charged:  Failure  to  deliver 
Princip.al  £Oint  Involvedi.  No  contract 
Order:   Case  dismissed. 

Ou..tlin^  of  „Facts_ 

The  complaint  alleged  that  respondent  by  contract  in  writing 
sold  to  corrrplainant  a  car  of  Chilean  onions  containing  60O  crates  at 
$2.75  f.o.h.  NevT  York,  per  crate,  the  total  price  being  $1,650;  that 
respondent  failed  to  ship  the  car  and  complainant  suffered  damage  in 
the  sijuii  of  $690. 

The  evidence  showed  that  the  parties  entered  into  an  agreement 
for  the  shipment  and  delivery  'by  respondent  to  complainant  of  one  car 
of  Chilean  onions  in  accordance  vdth  the  follov/ing  telegram:  "REFEHEITCE 
CHILEiiT  OiTIOlTS  SOLD  BURKLEY  PRODUCE  CAR  5^2.75         C-\RS  YOU  TO  EXPRESS 
CR4TE  SACK  SIZE  THREE,  POUR,  PIVE  ETCH  ARRIVAL  STEAI,IER  POR  THEIR  APPROVAL. 
OP  TYPE  Al'JD  G-RADI1J&  BILLING  THSIvI  POR  SAivIPLSS".     The  respondent  did  not 
ship  the  s  amp 1 e  s . 

RajLing._included  in, .Decision 

There  was  merely  an  offer  to  sell  at  a  specified  price  a  car  of 
onions  of  a  size  or  sizes  to  he  selected  "by  the  hxiyer  from  samples  of 
three  different  sizes  to  he  furnished  oy  the  seller  for  the  buyer's 
approval  of  type  and  grade.     The  buyer  could  not  be  ccmpelled  to  ac- 
cept the  offer  if  the  sara.ples  did  not  suit  him  and  consequently  had  no 
contract  for  a  car  of  onions  and  no  cause  of  action  for  the  seller's 
faila::o  to  deliver  a  car  of  onions. 
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S-g65,  Dec.  ^4,  133i|,  Docket  1313:  (S.F.) 

VERIL  .SAiI)WIl,3teGlpTEY,_0HI0,_vs._.^^^         PBODUCE  C0_^ ,_PITTSBURGH,_PA. 

Violatj,on  charged:     Pailu.re  to  account 

Principal  point  Involved:  Deduction  for  loss  on  onions 

T/hich  did  not  meet  specifications  justified. 
Order:  Reparation  a\7araed  complainant  in  the  sum  of 

$252. 23  i 

Outli.ne  of  ..Pact,s 

Cohplainant  sold  to  respondent  one  carload  of  U.S.  No.  1  onions, 
Gofo  over  2",  at  SO<i  per         "bag  delivered,  or  $U00.     Upon  arrival  of  tlie 
onions  respondent  sold  I50  'bags  and  the  following  day  had  a  Federal  in- 
spection wl'iich  showed  that  the  onions  did  not  then  grade  U.S.  I\i0.  1  on 
account  of  sprouts.     Respondent  sold  the  onions  suffering  a  loss  of 
$8l.5!3-     Later  the  complainant  wrote  the  hroker  that  he  would  allow 
resoono.ont  $62.50  and  respondent  mailed  complainant  a  check  for  $252. 25, 
which  v/ar  the  purchase  price  of  the  onions  after  making  the  following 
dedxictions:     freight,  $31.25,  'iHowance,  $62.50,  inspection  cost,  $'4. 
Complainant  returned  the  check. 

Ruling  included  in  Decision 


The  onions  did  not  conform  to  the  specifications  of  the  contract 
and  respondent  was  justified  in  deducting  I62.52  as  well  as  freight 
charges  and  inspection  costs.     Reparation  should  he  awarded  complain- 
ant in  the  siom  of  $252.23  withoirb  interest  in  view  of  the  fact  that 
respouL.ent  tendered  to  the  complainant  the  stun  of  $252.25  and  at  the  time 
of  the  decision  was  still  holding  a  check  for  this  amount  awaiting 
accGi/'Gance  hy  complainant. 

S-S67,  Dec.        193'-K  Docket  1377:  (S.P.) 

S.D.  "..iARTni  &  CO.  ,  CHARLSSTOII,  W.VA.  vs.  &S0.  W.  HAXTON  &  SOH.IITG., 
Oi\I2^Ii]LD,  il.I. 

Vio_lati^on  charged:     Failure  to  deliver. 
Principai  point  involved:     Co!;-iplainant  raast  prove 

violation  and  damB,gos. 
Order:     Case  dismissed. 
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Outline  of  Pacts 

Complainant  and  i-osponclent  entered  into  a  contract  telegraph 
for  "'-.lie  sale  and  purchase  of  a  carload  of  "bull-  Danish  -  cao"bag'e ,  fron  2 
to  b  pOLijids,  at  o21  per  ton,  i.o.'b.  La-v/renceville ,  Pa.  Complainant 
contended  that  the  cahhage  upon  arrival  v/as  not  in  conformity  with  the 
contract  terms  and  that  the  act'oal  loss  incurred  uas  $10  per  ton. 
Respondent  contended  that  the  cahbage  was  in  suitable  shipping  con- 
dition and  met  the  contract  terms.     The  evidence  was  conflicting. 

Ruling  included  in  Decision 


The  evidence  in  the  case  is  so  conflicting  on  the  question  of 
whether  the  cabbage  conformed  to  the  specifications  of  the  contract  of 
sale  that  the  complaint  might  be  dismissed  on  the  ground  that  the 
complainant  failed  to  establish  by  a  fair  preponderance  of  the  evi- 
dence that  the  cabbage  did  not  conform  to  the  contract  of  sale. 
However,  the  evidence  clearly  disclosed  that  the  complainant, 
althoiigh  afforded  amjple  opport-'onity  to  do  so,  failed  to  establish  that 
he  sustained  any  definite  amount  of  damage  by  reason  of  the  alleged 
breach  of  the  contract  and  for  this  reason'  the  complaint  was  dismissed. 

S-gb3,  Dec.  5,  193^,  Docket  lUS9:  (Hearing) 

H.  L.  LYOiTS,  POLIPAUO,  ILA.  ,  vs.  L.H.  IZRALLIvlAIT ,  ST.  LOJIS,  MO, 

Yiplation  charged:     Failure  to  account : 
Principal  point s_invp_lyed:  Buyer  must  pay  in  full 
for  produce  bought  or  give  proof  in  co^anter- 
complaint  of  breach  of  jarranty  and  dam.ages  in- 
curred thereby;     voluntary  allowance  by  g^lier. 
Orde^::  Reparation  awarded  comolainant  in  the  s^im  of 
$  899  •  10  >  '^'-'^      l^i^  e  r  e  s  t . 


Outline  of  Facte 

On  April  20,  193'-'-i  respondent  purchased  from  complainant  one 
carlaid  of  California  Wonder  ?ei:»pers  consisting  of  31S  crates  of  Fancy 
pepT)orG  and  129  crates  of  Choice  peepers,  and  failed  to  pay  the  pux-chase 
price  thereof.     The  broker's  confirmtion  of  sale  advised  respondent 
th:j.t  the  car  was  rolling  at  the  time  of  purchase,  and  the  purchase  was 
made  on  ar^  f.o.b.  basis.     The  shipping  point  Federal  inspection 
certificate  indicated  that  at  the  tine  of  loading  the  stock  conformed 
as  to  quality  and  condition  to  complainant's  warranty  thereof.  Re- 
spom-ont  rnade  insnection  at  destin  ation  and  -unloaded  and  sold  f  rom_  the 
car  arr:roximately  175  crates.    He  then  secured  destination  inspection 
an-  t^o  -^rspector  fomid  that  samples  uxojnined  in  the  remaining  portion 
of  the  load  showed  decay  of  from  6  to  15^;i.     The  respondent  completea 
the  imloading  of  the  peppers  and  sold  saiae         'kept  no  accoamt  of  the 

of  sales  and  at  the  hearing  was  unable  to  testixy  as  to  oUcn 
sf?;  ibices  o:  tS;  aggregate  thereof.  Complainant  .mde  a  volu.i.ary 
allowimco  to  resj^ondent  of  '3'+^«70- 
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Ruling;;  included  in  Decision 

1.  VcHiilt;  it  is  tri.ie  that  the  decay  sho-im  "by  the  destination  in- 
spoction  wr.s  greatei'  than  would  be  expected  in  a  shipment  of  green 

pe  -pors  that  were  in  fact  in  suiti'.Dlo  shipping  condition  at  time  of 
loadinf-',  respondent  h  iving  accepted  the  shipment  his  remedy  '.70uld  "be 
to  "c-eb  up  against  seller  a  oreach  of  ?/arrahty  "by  way  of  recoupment  in 
diminution  or  extinction"  of  the  purchase  price  or  file  a  coirater-claim 
for  dai.iages  "based  upon  hreach  of  warrrjity.     Respondent  took  neither  of 
these  courses  and  moreover  his  -grooi  of  dainages  was  insufficient  as  a. 
"basis^  for  an  award  in  any  definite  amount. 

2.  Hes pendent's  failiare  to  truJy  and  'correctly  accouint  for  the 
pe;joers  was  a  violation  of  the  Act  and  rcTjaration  was  awarded  complain- 
ant in  the  sura  of  5299- 1C>,  y/ith  interest,  which  was  the  difference 
"betv.-een  the  original  purchase  pricu  of  $9^3*  ^0  and  the  $U'4.70  voluntary 
alloT;o.::.ce  granted  "by  complainant. 

Dec.  6,  193^4- ,  Docket  1365:  (S.P.) 

MORrllS  AFRIL  g  BROS.,  BRIDGETON,  I.J.  vs.  G-LAS,  BLOOI.I  &  CO.,  CIMCIKTATI. 
OHIO. 

Violation  charged:  Failure  to  account. 
Principal  point  .involved:     Hesoondent  not  lia"ble 

for  full  purchase  price  when  goods  inferior  to 

contract  specifications. 
Order:   Coirrj-jlalnt  dismissed  provided  respondent 

remits  the  stun  of  5  70*  60. 

Outline  of  Pacts 

Complainant  and  respondent  entered  into  a  contract  for  the 
sale  and  -purcliase  of  a  carload  of  fancy  green  string  heans  at  $1.75 
per  'bushel  hamper,  f.o.'b.  Bridgoton,  IT. J.     Inspection  shov/ed  part  of  the 
"beans  \/cro  fancy  and  for  these  the  respondent  paid,  coirplainant  the 
contract  price  of  $1.75  per  hamper;     part  of  them  \v"ere  of  a  .much  lov/er 
grade  and  quality,  and  the  respondent  sold  these  "beans  for  the  acco-'unt 
of  complainant,  in  which  act  it  was  justified.     Respondent  remitted.' to 
complainant  the  full  purchase  price  for  al.l  the  'beans  that  conformed  to 
the  contract  and  the  net  proceeds  of  ^'JO.^o  for  the  "beans  which  did 
not  conform  to  the  contract,  wnich  latter  amount  was  returned,  hy  com- 
plain."^nt.     Complainant  claimed  dam/iges  in  the  sum  of  $--l-1^.75i  '^^^  full 
purchc-fje  price  at  ?1.75  V^^  hamper  for  the  237  hampers  v/hich  the  re- 
spon.'.cnt  sold  for  complainant's  account  at  lower  prices  "because  of  the 
condiuion  of  the  "beans. 
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Ruling  included  in  Decision 

Respondent's  accounting  to  complainant  was  not  in  full  vio- 
lation of  the  Act.     The  complaint  was  dismissed  provided  respondent 
remit  to  complainant  the  sum  of  $70.66. 

S-S7^1-,  DecemlDer  8,  193^,  Docket  129^:  (Hearing) 

TKUS  PRUIT  MD  VEGETABLE  COl.IPiWY,  TILER,  TEXAS,  vs.  J.  BERT  MORITZ 
CO.  ,  IHC.  ,  ilEW  YORK,  IT.Y. 

Violation  charged:     Failure  to  account . 
■  Principal  poin_ts_„.involved:  The  principal  is 
responsihle  for  the  acts  of  his  agent  but 
only  within  scope  of  his  authority,  actual 
or  implied;     meaning  of  "guaranteed  advance" 
and  "accormiiodation  or  regular  advance". 

Order:   Reparation  awarded  conrolainant  in  the  sum 
of  $1714.61. 

Outline  of  Facts 

GoniplaAnant  alleged  that  it  sold  to  respoxident,  thro^ogh  the 
latter's  agenrt,  "by  consignment  on  a  guaranteed  advance,  four  carloads 
of  torxitoes  at  the  agreed  total  price  of  $2,025,  f.o.h.  Texas  shipping 
point;     that   respondent  accepted  them  and  sold  them  for  the  account 
of  coiiiplainr.nt  hut  refused  to  pay  complainant  the  not  proceeds  of  the 
guaranteed  'advance  on  the  first  two  cars  and  tho.t  complainant  ov/ed 
res:!0xai.''ent   the  sum  of  $1,050. 

T}\o  transaction  covex^ing  the  four  cars  Y/as  well  summarized  in 
a  tolegi-am.  dated  July  11,  1933  frori  complaina,nt  to  the  agunt, 
Chas.  X^ogt,  as  follows:     "ALL  FOUR  GARS  COKSIGIIED  MORITZ '  THROUGH  YOU  TJSRS 
Oil  GU-CiAl-ITEED  ADVAITCES  YOU  SIGl^  INVOICE  AIJD  DRAFT  OK  FIRST  CAR  WITH 
GUA:^V-TOSED  ADVAIJCE  WRITTEN  IN  INVOICE  OTHER  THREE  CARS  GUARAIvJTFJilD  ADVAI\TGE 
Vi'RIorTEN'  IN  DRAFTS  T/HEN  YOU  SIGiiED  TIIBM  THERE  IS  NO  REASON  FOR  lilSIHTDER- 
STAiTDING  ON  THESE  GARS  YOU  RAVE  DRil''TS  PAID  ON  PACIFIC  FIVE  MUGHT 
NI\\n5  SIX  TWO  FOR  SIX  HUNDRED  FIFTY  DOLLARS  Ai^TD  PACIFIC  SIXTEEN  NAUGHT 
N'lF!!;  6'^^VEN  FOR  FOUR  KUNDl^SD  DOLLaRS  MICH  WERE.  GUARANTEED  ilDVAI^CES  AS 
TjTATSD  IN  YOUR  WIRE  TODAY  *  *  *  Vogt  replied  on  the  next  day  as 

follo\7s:     "OI^Y  CARS  UPON  WHICH  GU.iR.lNTSE  ADV.UTCE  FLOWED  WERE  FIFTY 
NINE  SIX  TWO  STOP  FOUR  IRTNDRED  D0LL--.R3  ON  PFE  SIXTEEN  NAUGHT  NINETY 
SEVEN  STOP  ALL  OTHERS  V/ERE  -iGCOI.Il.IODATION  .IDV.U^CE  ONLY  *  *  * 
Telegrams  were,  introduced  to  sho\,'  that  respondent  Instructed  Charles 
Vogt  not  to  make  guaranteed  advances  and  respondent  denied  all  kno\/ledge 
of  the  advances  made  hy  Vogt ,  and  contended  that'  the  advances  made  on 
the  cars  ahove  montionod  were  regular  or  accoireriodation  advances. 
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It  was  bi-ou^iit  out  at  the  hearing  that  sales  on  guaranteed 
advances  are  unusual  rather  than  the  usual  practice  of  the  trade  and 
that  this  placed  a  duty  on  complainant  to  get  a  confirmation  from  re- 
spondent "before  relying  on  any  agreement  with  the  agent  regarding 
go^ranteed  advances  and  certainly  before  shipment  of  the  tomatoes. 

The  accounting  rendered  by  respondent  in  the  transaction  in- 
volved herein  shows  the  respondent  is  indebted  to  complainant  in  the 
sum  of  $17^+. 61.     A  check  for  this  sun  was  sent  by  respondent  to  complain- 
ant who  refused  to  accept  it  and  returned  it  to  respondent. 

.  . ,  Rulings  included  in  Decision 

The  law  is  well  settled  that  a  principal  is  responsible  for  the 
acts  of  his  agent  but  only  within  the  scope-  of  his  authority,  actiml  or 
implied.     Eespondent  contended  thxt  v/hile  he  agreed  to  an  advance,  he 
never  authorized  his  agent  to  contract  for  a  guaranteed  advance  and  in 
fact  instructed  him  not  to  maice  any  guaranteed  advances.     Despite  this 
apparent  very  clear  understanding  between  respondent  and  his  agent,  it 
v;as  clear  that  the  agent  did  contract  v/ith  comj)lainant  for  shipment  of 
at  least  a  part  of  the  tomatoes  to  respondent  on  wh^t  at  least  complain- 
ant believed  was  a  guaranteed  advance.     The  Secretai-y  stated  that  this 
called  for  an  interpretation  of  what  the  fruit  and  vegeta-ble  trade  under- 
stands by  the  term  gpaaranteed  advance  and  ho\7  contracts  for  shipment 
under  a  ,',uaranteed  advance  are  consmamated  in  that  trade. 

Although  testimony  given  in  this  and  other  cases  disclosed  that 
the  terms  "advance"  and  "giiaranteed  advance"  are  sometimes  rather 
carelessly  used  it  seems  to  be  fairly  v/ell  understood  by  those  engaged 
in  the  fruit  and  vegetable  trade  that  the  term  "gimranteed  advance"  as 
used  in  connection  with  an  advance  payment  on  consigned  produce  means 
th:a  the  party  raalring  the  advance  payment  g-oarantees  that  the  net 
proceeds  to  the  consignor  shall  at  least  eoual  the  amount  advanced  and 
in  any  case  where  a  guaranteed  advance  is  made  the  consignor  can  not 
be  holo  liable  for  any  deficit  resulting  from,  the  sale  of  the  produce. 
Unless  otherwise  provided  by  agreement,  the  transa-ction  is  considered 
as  a  consignment  or  joint  account  and  not  a  purciu^^se  and  sale.  Anyone 
mailing  a  guaranteed  advance,  therefore,  mast  render  a  complete  account- 
ing as  in  any  other  case  where  a  consignment  is  involved  and  of  course 
mxst  also  remit  the  net  proceeds  over  and  .above  the  cost  of  handling 
including  the  agreed  coiTnriission  or  brokerage.    By  the  term,  "regular 
advance"  or  "accoinrnodation  advance"  is  meant  that  the  shipper  has 
received,  a  sum  of  money  to  enable  him  to  ma.ke  shipment  and  if  the 
produce  does  not  sell  for  enough  to  cover  the  cost  of  transportation 
and  handling,  including  the  custoinary  brokerage,  the  shipper  imist 
return  to  the  one  making  the  advance  a  sum  equal  to  the  loss  involved. 
In  oohor  respects,  the  transaction  is  handled  the  same  as  any  other  . 
sale  or  shipment  on  a  consignment  basis  as  the  case  may  be. 
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In  "Vol.  27  of  Ruling  Case  Law,  page  IS7,  Sec.  23,  it  is  laid 
dovm  as  a  v.-ell  kno\7n  principle  of  lav;  that  "If  a  kno\.Ti  usage  or  custom 
of  trade  or  "business  exists  persons  carrying  on  that  trade  or  iDusiness 
are  iicld  to  liave  contracted  in  reference  thereto,  -.inless  the  contrary 
appears,  and  such  crustom  or  usage  forms  a  part  of  the  contract.  'There 
is  no  such  thing  as  discretion  in  usajS-e  or  custom  of  trade.     They  are 
absolute,  imperative  and  universal  in  favor  of,  and  against  all  the 
parties,  v/hen  no  special  agreement  to  the  contrary  is  made.     Also  under 
Section  21,  pages  173  and  17^.  of  the  same  authority,  it  is  said  that: 
"In  determining  the  extent  of  the  pov/er  of  an  agent,  or  his  rights  or 
liabilities  "onder  the  contract  of  agency,  it  is  -well  settled  tliat  the 
usages  and  cu'stoms  of  the  particular  trade  or  business  in  question 
rmxst  be  toJ:en  into  account.     If  an  agent  is  commissioned  to  do  any 
act,  nothing  being  said  as  to  the  mode  of  performance,  he  has  implied 
power  to  perform  his  duties  in  accordance  with  any  recognized  usage  or 
mode  of  dealing.     Moreover,  an  agent  shou.ld  execute  his  authority  in 
the  usua,l  manner  and  has  no  a.uthority  to  depart  from  the  custom  as  to 
manner  of  accomplishing  what  he  is  employed  to  effect." 

Complainant  failed  to  establish  by  a  fair  preponderance  of  the  evidence 
/existence  of  a  contract  with  respondent  to  ship  on  a  guaranteed  advance 
and  for  that  reason  there  could  be  no  breach  of  such  contract  and 
settleuient  must  be  m.ade  on  the  basis  of  the  accounting  rendered  by 
resoondent  which  shows  $17^. 6I  due  and  owing  from,  respondent  to  com- 
plaimnt.    .Separation  was  therefore  issued  in  that  amount. 

5-276,  Dec.  13,  193^,  Docket  13S2:  (Hearing) 

PSTLET  &  GATHER,  INC.,  WINCHESTER.  VA.  ,  vs.  E.  WATEmiAU  &  CO.  ,  IJEW  YORK, 
N.Y. 

Violation  charged:  Rejection 

Principal  point  involved:     Rigid  requirements 

for  apples  sold  for  export  to  Argentina 

rmist  be  strictly  observed. 
Order:   Case  dismissed. 

Outline  of  Facts 

Coiirplainant  sold  to  respondent  a  carload  of  U.S.  No.  1  apples 
a  -oroximately  half  Delicious  and  half  &anos,  at  a  price  of  $766.50 
f.o.b.  Stuarts  Draft,  Ya. ,  for  shipment  to  Argontina.     The  apples 
were  inspected  at  shipping  point  by  Federal  inspector  and  certified 
as  suitable  for  shipment  to  Argentina.     Upon  arrival  of  the  car  at 
the  oort  of  embarkation,  the  car  failed  to  pass  Quarantine  inspection 
for  shipment  to  Argentina  and  respondent  rejected.  Complainant 
contended  that  it  sold  the  aoples  to  res.jondent  subject  only  to  pass- 
ing Argentine  sanitary  certificate  requirements  at  shipping  point  in 
Virginia  and,  requested  damages  incurred  by  respondent's  rejection. 
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The  statement  made  to  resj)ondent  'by  the  senior  inspector  in 
charge  of  plant  quarantine  at  New  York  City  said  in  part:   "*  *  * 
Out  of  this  carload,  four  barrels  were  opened  and  ^O.  -pex  cent  of  the 
contents  of  each  "barrel  was  examined.    As  a  result,  one  apple  was 
found  infected  with  bitter  rot  and  one  with  apple  cedar  rust.  Since 
the  Argentine  form  of  certificate  requires  absolute  freedom  from 
bitter  rot,  no  certificate  was  issued." 

Article  2  of  Argentine  Decree  No.  lyGl^  of  February  2^+,  1933 
which  v/as  in  effect  at  the  time  the  transaction  in  controversy  here 
was  entered  into,  v/as  as  follows:       "Barreled  apples  which  it  is 
desired  to  introduce  into  Argentina • must  be  accompanied  by  an  in- 
spection certificate  issued  by  competent  authority  of  the  re- 
spective state,  and  by  a,  second  certificate  issued  by  experts  of  the 
United  States  Department  of  Agriculture.     These  certificates  must  be 
presented  to  the  Argentine  Consul  nearest  to  the  point  of  embarkation 
for  authentication  of  the  signature." 

Rulings  included  in  Decision 

The  Secretary'"  said:     "Since  complainant  and  respondent  entered 
into  the  contract  here  involved  with  a  distinct  understanding  that  the 
sale  was  subject  to  Argentine  sanitary  requirements,  they  must  be 
presumed  *  *  *  to  licive  been  awa.re  of  the  fact  that  the  a  pples  must  pass 
an  inspection  at  shipping  point  and  another  at  the  port  of  embarkation 
and  to  have  entered  into  the  contract  of  xmrchase  and  sale  with  these 
conditions  in  mind.    Unquestionably,  the  ajpples  in  controversy  here 
?/ere  sold  under  a  warranty  of  fitness  for  shipment  to  Argentina  which  is 
more  than  a  warranty  of  fitness  for  a  general  purpose  or  even  for  export. 
In  Dimbar  Bros.  Co.  vs.  Consolidated  Iron-Steel  Mfg.  Co.,  23  Fed  (2d) 
^l6,  '+19,  the  court  said:   'A  warrant  of  merchantability  is  a  warranty 
that  the  goods  are  reasonably  fit  for . the  general  purpose  for  which 
thoy  v/orc  sold,  while  a  warranty  of  fitness  is  a  v/arranty  that  the  goods 
are  suitable  for  the  special  purpose  of  the  buyer,  which  will  not  be 
satisfied  by  mere  fitness  for  general  purposes.'     In  Davenport  Lumber  Co. 
V.  Edward  Hines  Lumber  Company,  U-3  Fed  (2d)  63,  67  the  court  said: 
'The  raising  of  an  implied  Y/arrantj^  of  fitness  depends  upon  v/hether  the 
buyer  informed  the  seller  of  the  circumstances  and  conditions  which 
necessitated  his  purchase  of  a  certain  character  of  article  or  material 
3,nd  left  it  to  the  seller  to  select  the  particular  kind  and  quality  of 
article  suitable  for  the  buyer's  use.     This  is  the  rule  regardless  of 
vvhether  the  case  is  governed  by  the  common  law  or  the  Uniform  Sales  Act,' 

"In  the  matter  in  controversy  in,  the  instant  cause,  complainant 
admits  knov/ledge  of  the  purpose  for  whicli  the  apples  were  purchased 
and  of  the  extremely  strict  requirements  laid  dovm  by  the  government  of 
Argentina.     While  under  ordinary  conditions  the  finding  of  but  one  aople 
affected  v/ith  bitter  rot  in  an  entire  carload  v/ould  most  likely  be 
disregarded  and  considered  a  substantial  coi.ipliance  on  the  part  of 
complainant,  yet  under  the  peculiar  circumstances  involved  herein  it 
was  v/ithin  the  domain  of  the  Federal  quarantine  authorities  at  New  York 
to  say  whether  or  not  the  apples  met  requirements  for  export  to  Argentina, 
the  sole  and  only  purpose  for  which  the  apples  were  purchased  by  respondent. 
A  refusal  of  the  Federal  quarantine  authorities  to  issue  a  certificate  of 
inspection  at  New  York  was  in  this  case  equivalent  to  a  reversal  of  the 
shipping  t)0int  inspection  upon  which  complainant's  case  rests  and  the 
complo.int  must,  therefore,  be  dismissed." 
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S-G/T,  Doc.  13 .1,93^4 ,  Docket  lO^+O-A:  (HoAring) 

LEOIT  3r.0S.  ,  INC.,  BUT^ALO,  1m.  Y.  vs.  EQlTTIiUI  FHUIT  CO.  ,  AifilA,  ILL. 

■  ;  :Jiol5i'''^i'3n  charged:  failure  to  deliver  in 

accordance  ivitli  contract  terms. 
Principal  jjoint  involved_i.    Size  of  apples. 
Order:  Reparation  awarded  complainant  in  the 

snm  of   '  109. 65,  v/itli  interest. 

Outline  of  Pacts 

Complainant  purchased  from  respondent  one  carload  of  Transparent 
apples  warranted  as-  grade  U.S.  ITo.  1,  minimum  two  inches  in  diameter, 
at  31.10  per  "bushel  basket  f.o.h.  Anna,  111.  or  a  total  price  of 
$5oO.GO  \/hich  complainant  paid  to  respondent.    Upon  arrival  of  the 
car  cor;r,;lainant  secured  a  Federal  inspection  who  issued  a  certificate 
wherein  he  certified  the  size  of  the  apples,  hased  upon  samples 
selected  from.  I98  "baskets  then  remaining  of  the  total  load  v/hich 
originally  consisted  of  52S  hushel  "baskets,  as  follows:  "SIZE: 
Apples  Linder  tv/o  inches  in  diam.eter  are  found  in  all  sample  "baskets 
rangiii^;-;  from.  lO^o  to  3^r>  avera/jing  23/i-     Apples  "by  -weight  are  under 
tv/o  inches  in  diameter;  "    the  shipmiont  therefore  failed  to  conform 
to  renponci.ent '  s  warranty  as  to  minimum  size.     Corriplainant  sold  the 
apples  to  vo-rious  xmrchasers  for  prices  ranging  from  35v-'       '?l-'50  pej-" 
"bushel  hasket ,  for  a  total  gross  amount  of  ^kfl.!^,  sxxffering  a  total 
losB  of  0109.6^. 

JMling  included  in  Decision 

Ros jondent ' s  failure  to  furnish  apples  in  accordance  with  its 
warranty  v/as  without  reasona^hle  cause  and  in  violation  of  the  Act. 
Reparation  vms  awarded  complainant  in  the  suai  of  $109.b5>  v/ith 
interest, 

S-rr/S,  Dec.   13,  193^,  Docliet  I45O:  (S.P.) 

IvIOOPl]  CtROCSRY  CO.,  SAII  ivIARCOS,  TEXAS,  vs.  SHIELDS  FRUIT  CO.,  FEEE17AT3R, 

OREGOIT. 

Violation  charged:     Failure  to  deliver 
Princix)al  point  involved:.  Gomplaincimt  uuist  prove 

damages  in  claim,  for  reparation. 
Order:   Case  dismissed. 


Outline  of  Pacts 


Complainant  entered,  into  nerjotiationc  v/ith  respondent  tiiro-ogh 
tv/o  orr'":ors  for  the  mrchaae  and  sale  of  a  carload  oi  ajplos.  Res-oond- 
ent  received  oi-ders  from  each  of  the  agents  for  a  carload  of  apples 
ider.tical  in  size,  quality  and  variety.  '  fiespondent  could  not  furnish  the 
exact  sizes  ordered  and  received  a  V7ire  from  one  of  the  agents  stating 
that  complainant  tho'ught  he  could  "buy  the  exact  sizes  elsewhere, 
whereupon  respondent  assunied  that  the  order  was  cancelled.     It  appeared 
t?ifio  coir.plainant  hfid  employed  one  "broker  to  carry  on  the  negotiations 
and  r:ot  receiving  word  from  tho,t  agent  that  the  order  had  heen  confirmed 
he  advised  that  "broker  that  he  did  not  wish  to  proceed  further  with  the 
order  and'  employed  a  s-econd  broker  without  informing  him.  of  having  had 
negotiations  with  the  first  hroker.     Respondent  did  not  ship  the  car  and 
complainant  requested  damages  in  the  sum  of  $11^.50  "which  amount  represent 
the  difference  between  the  profit  on  the  apples  which  T/ere  hoiight  on  the 
open  m£:rket  in  order  to  cover  sales  heretofore  made  and  the  profit  com- 
plainant would  have  made  on  the  same  quantity  of  apples  had  they  "been 
shiprjod  hy  respondent." 

IRuling  included  in  Decision 

■The  evidence  in  the  case  disclosed  tliat  Doth  complainant  and  re- 
spondent were  each  dealing  with  tv;o  hrokers  in  connection  with  the  aopleG 
in  question  and  due  to  this  fact  and  the  misunderstanding  between  the 
parties  arising  in  connection  therewith  it  was  difficult  to  determine 
whether  any  valid  contract  was  entered  into  between  the  parties.  Ho\/cver, 
conrplainant  failed  to  establish  a  defiriite  amount  of  damages,  although 
given  amole  opportunity  to  do  so,  and  for  this  reason  the  case  was 
dismissed. 

S-G'TS,  Dec.  13,  193-,  Docket  1319:  (S.P.) 

THOlllS  J.  IvIUEPHY.  PORT  MYERS,  FLA.  vs.  A.   ZIlESHvIAIT  &  CO.,  PHILADMHIA, 
PA.,  and/or  ITATIOlLiL  FRUIT  DISTRIBUTORS,  I2TC.  ,  HAIilES  CITI,  FLA, 

Violation  cliarged:     Fiiilure  to  accoiint , 
Principal  poini  Involvedi  Consignor  mwst  pay  for 

deficit  incurred  in  sale  of  his  produce. 
Order:  Reparation  awcirded  complainant  in  the  sum  of 

:i  1^1-3. 5o,  with  interest,  .against  A.  Zimmerman  &  Co. 

and  complaint  against  national  Fruit  Distributors, 

Inc.  dismissed. 
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Outline  of  Facts 

Cor.Tplainant  contracted  with  A.   Zijiuierr^an  &  Co.   tu  Imndle  for 
the  latter' s  acco-unt  four  cars  of  j^-rapefruit  packed  and  shipped  "by 
the  national  lPrv.it  DistrihutorG ,  Inc.     The  complainant  handled  the 
grapefr-ait  upon  a  consignment  "basis  for  Ziininerman,  V7hich  resulted  in 
a  deficit  of  $1^3-^0  on  three  of  the  cars,  the  fourth  car  not  "being 
in  L'.isj)^ite  since  all  selling  chttrges  were  paid  on  it.  Zirxierrnan 
contended  tha.t  complainant  was  really  handling  the  fru.it  for  the 
national  ^'ruit  Distributors,   Inc.  and  tlicit  Zimraerman  was  merely 
acting  ac  the  I'xtter'a  agent;     that  the  ifetional  Frait  Distributors, 
Inc.  roQuired  certain  financial  advances  to  cover  packing  charges  in 
or'"'.er  to  be  ahle  to  pack  o-nd  ship  the  grapefruit;     that  Murphy  could 
not  riii'Uie  the  advances  whereux^on  Zimmerman  and  llurpfay  agreed  that  the 
lla-oiunal  7ruit  Distributors,  Inc.  would  shix^  the  graxjefrait  to  Murphy 
to  bo  handled  by  him  for  its  account  on  a  "brokerage  "basis  and  that 
A.   3i;ni?.erraan  &  Co.  woiild  invoice  the  fruit  to  him  on  sale  and 
acooimting  would  be  rendered  to  A.Zimmermaii  &  Co.  in  order  that  they 
co-Vid  dodiict  any  advances  tliey  had  made. 

However,  the  weight  of  'ohe  eviaencc  in  the  case  showed  that  the 
coiu  jlainant  handled  the  grapefruit  for  A.  Ziramerman  &  Co.  to  whom 
he  rendered  account  sales,  and  that  the  low  prices  received  for  the 
grarjefrait  were  due^  to  ios  quality  and  condition  and  that  respondent 
Zi;x-.ie'j-T'an  admitted  that  it  had  "had  too  much  gas  or  had  been  grown 
with  too  much  synthetic  fertilizer."    After  the  account  sales  had 
been  rendered  "by  the  complainant  to  Zimmen.ian  a  check  was  drawn  by 
the  latter  for  $1^13. 60  in  full  payment  of  the  deficit  but  Ziniaerman 
later  stosnped  payment  on  the  check.     At  the  time  this  check  was  drai/n 
Zimi.ierman  was  in  possession  of  all  the  material  facts  and  apparently 
the  only  reason  pa^/ment  v/as  stopped  v/as  "because  he  was  advised  by 
the  ilational  Pruit  Distributors,   Inc.  to  stop  x^ayment  on  the  check 
as  they  had  alreadj^  lost  packing  charges  -and  were  not  in  position  to 
pay  the  deficit.    The  National  Fruit  Distributors,  Inc.  v/as  also 
named  as  respondent  in  the  complaint  filed,  but  the  evidence  disclosed 
that  they  were  improperly  named  as  a  respondent. 

Rulings  included  in  Decision 

A.  Zimmerman  &  Co.  failed  ti-uly  and  correctly  to  account  to 
cov:i.-,lainant  in  the  siim  of  $1^4-3.60  and  reparation  v/as  awarded  complainar 
against  Zimrsaerraan  in  that  amount. 

The  complaint  against  the  Ilational  Fr-.it  Distributors,  Inc.  v/as 
imoroperly  made  and  v/as  therefore  dismissed. 


139  - 


S-S&'O,  Dec.  I'l-,  193I1.,  :Oochet  II75:  (Hearin.iO 

CUi,n.iIl.TG-S  CO.,  3SLLS  GLAID3,  FLA.,  vs.  A.  I,:.  ^OUIGSLLOT, 

PHOyiDEl.'CE,  R.I.  p-na/orF.J.  ROOESS  COlvMIY,  PROVIDEilCE,  R.I. 

Ifiolation  charged:  Rejection. 

I'-ili'Acipal  .;oqint  InYOlveoi  Complainant  irrast  prove 
case. 

.Qrder:   Case  dismissed. 

Outline  of  Facts      .  .. 

Go::;plair*ant  alleged  that  it  sold  to  resplendent  Tourtellot 
one  carload  of  U.S.  No.  1  green  Deans  at  $1.75  Per  hamper  delivered 
at  Providence!     that  the  sale  was  nade  through  P.J.  Rogers  Co., 
hrolrers;     tha-'c  respondent  rejected  the  car  -i/^ithout  reasonahle  cause 
and  corTolainatLt  was  damaged  in  the  sura  of  3279.79.  .Respondent 
iourtollo"o  contended  that  he  purchased  a  car  of  "Fancy  Bountiful 
Beans"  as  e^'idenced  by  the  Standard  Hemorand-cLm  of  Sale;     that  a 
Federal  inr/poction  made  at  destination  showed  tiiat  the  car  failed 
to  gra-.e  U.S.  Fancy  and  that,  his  rejection  was  not  without  reasonahlc 
cauDo.     It  appeared  from  the  evidence  that  complainant  ■.Tired  the 
F.J.  Rogoi  s  Co.  as  follows:     "WESTERN  6OSI5  RICKI.IOyD  DIVERSIOiT  FAiTGY 
30IX:aFuT,  mMS  EIG-HTI  CSiraS";     that  Mr.  Martin,  an  eioployee  of  the 
"brouer  s'lowed  the  telegram  to  respondent  Tourtellot  rmo  offered  to 
T)urcha;;c.  the  carload  of  beans  provided  they  were  clean  and  v/ell 
•oac^l^ed  'iam->;)ers;     tlmt  several  wires  vvore  then  exclianged  between 
Mr,  I  la '.-tin  and  Gomplaina,nt  but  I,Ir.  Martin  thro-o^-^ch  liustake  substitutec' 
U.S,  i'fo.  1  for  U.S.  Fancy;     that  the  brOir:ora{';o  co.apany  without  notici 
the  rvtatoment  ox  U.S.  I'o.  1  in  the  telegrams  drew  ij-T)  a  standard  memo- 
rant'.vn  of  sale  specifying  "One  oar  of  Florida  Ho/mper  Fancy  Bomitiful 
Bea^'iS  sold  at  $1.7!3»  delivered  Providence";     that  the  standard  memo- 
ran.doi;!  of  sale  called  for  an  iniLaediate  objecoion  if  the  interested 
pa*'rty  fOLind  the  terms  specified  on  the  memorandura  of  sale  contrary  to 
av.tthority  given  the  broLer,  otherwise  acceptance  of  the  terms  would 
"b^e  presumed;     that  a  copy  was  mailed  to  complainant  who  ignored,  this 
stato-..'ier.t  in  the  memorandi.mi  of  sale  but  contended-  that  the  rejection 
was  duo  to  market  conditions;     tliat  the  beans  were  never  inspected 
for  U.S.  Uo.  1  and  there  v/as  therefore  no  evidence  to  show  that  a 
carload  of  U.S.  ITo,  1  beans  were  del.ivered  to  respondent  'Tourtellot; 
t]i£i.t  all  G-overnment  evidence  shovred  the  contents  of  the  car  were 
qtiest'.ion.able  and  vmen  resold  ;-,t  Boston  the  beans  did  not  soil  at  the 
top  of  the  market;     -chat  the  Federal  inspection  report  si'iowed  some 
coarse  stock  and  scars  v/ith  a  fev/  advanced  Anthracnose  spots  and  also 
showed  that  the  car  contained  two  brands  of  beans,  altho-ugh  most 
covers  were  unj-uarked  making  it  necessary  to  open  each  basket  in  order 
to  asco:vtain  the  kind  of  beans  contained  in  the  car. 


Rral.in^-  iiLcliiaod  in  Decision 

Cori-:.;.lr'-..iri;;,nt  failed  t-„  iiitroo.uce  any  evidoo.cc  ■.vh.atBOovor  sliowinj: 
tha''^  U.S.  ITo.  1  beans  -./ore  ac'biLs.lly  -Aoii vored  a/^  Providence  ano.  vhere 
was      ioj-o'LOrc  i^otninj;^  in  the  record  bo  LiV.o./  uii'.t  rei-'/On  10:11: ' «  rcjocbion 
wafj  ^vii;]i.i Alt  rea?>on;i^ji(;  craLf-o  and  if^r  thai:  reason  the  Ga;:o  was  dioniisGod. 

S-'jr;J ,  Doo.  lU,  133'^-.  Iiocket  1*4 S;l:  (S.P.) 

SHaxTUOZ  liQIGAvIOi:  CO.,   IDAHO  J.ALLS,   IDiHO.  vr.  H0:3I^IC  F  HAIfflSCSlT, 
PEILAOSLPEIA,  PA. 

Violation  cliarged: Pailurt-j  oi-alv  and  corrijctl;,"  to 
;j.cco"'ant . 

Princio^Al  ooint  i;ivolvpcU.    C(jnGir;;nee  nnis  ij  pay 
iu  full. 

0_,'^^.or:   Ro:Xi.ration  awardeu  co::iol/,inant  in  the  stir::  of 
$^02.'::-o',   v'ltl-j.  interest. 

.  .       OMi.li.ie  of  Pacts 

C;o;.;;.;l  a  intuit  cj;  .si,;;;ned  to  reiiooni^ent  to  '"e  ur/i^-  for  it^  ac30"aiit 
ony  C'vload  of  "fr.  1  ijotatwet;  shi;j'jod  fror.:  St.  Lr:''n,   Idab.O;>   to  rosjond- 
(?nt  av  rh'ladelMdia,  Pa.,  in  cav  PFZ  ;:;^oll.     J  .on  arrival  of  the 
oOt..v;o.jo  ;'.t  Philadel[)hia  res- .on  .'.ent  accented  a;,d  sold  the  ;jr.!;ie  for  oho 
acoo^ni'"  o:'  coirc'lainant  and  nailed  chech  for  $;^9,'-90  'rhich.  ehscr:  \?as 
!jrote:-oe''  for  ino'-if I'lcient  fiunLfi .     Conolain.unt  cl<),i:aed  '^•'jO^j.-'-O,  in- 
clin'.in;;    .rotost  fee,  as  ■  j.aniaijiey .     It   'a^.e:  ■ '.evelv.;:)ed  that  re;J  jundoxat 
iiad    ...V.U.  olOO  on  account  lea-/in^^  a  "balance  due  of  $30;j.40. 

P-ilinj;-  included  in  Dec;r:ion 

Pai]ure  'vC  oav  in  ;\  violation  ■■>!'  the  ao^n 

S-.h;M-,  D.nn  1^^  l'j>:-,  Docheb  l^o.  l^^ljO:  (S.?.) 

SaAlI!-3JCK  IFJJ&A-TIOII  CO:?AiTY,   IDAIiO  P.\I:L^ ,   IDAHO  vs.   RjBSHT  P.  HAPJDSC-i;:: , 

?::iLAhjh??:TA,  p:;. 

Violntiooi  chariicu:     Pa.'.Jurt;  t..u3y  and  csi^rectly 
t'  Account 

Prinoioal  jjoint  ;^:rvolv_u,dL  Oonijijne.;  -.;usi  oay  in  full. 
Oracor:   ;  a-:)arai>  .o:.  a  ar  .'.ed  conolainanc  ;  n  .die  suii.  of 
'^20o.90,  nith  mteroin. 


outline  of  'Fac'cB 

Co  iplainani;  consigned  to  respondent  one  carload  of  potatoes 
at  tlie  a;'_^reed  price  of  $2.10  per  himdred  and  tne  iigroernent  was 
modified  on  Hax-cli  12,  193^,   oy  the  parties,  atithorizing  respondent  to 
sell  .:.o  potatoes  for  the  hest  price  ottainaole.     Coniplalnant  shipped 
the  car  of  potatoes  called  for  in  the  agreement  and  in  the  manner^ 
agreed  iipon  in  car  PS'IC  30919  and  upon  arrival  of  the  shipment  it  v/as 
acceoted  and  sold  for  cOimolainant ' s  account  oy  respondent,  v/ho  remitted 
$227. 'I-'^  hy  chec::  v/hich  was  protested  hecause  of  insufficient  funds. 
Complain.^nt  claimed  da.niages  in  amo^jjit  $229-90.  including  protest  fee 
of  ^'^-.-'-l^;     hut  it  later  developed  that  respondent  liad  paid  $27  on 
accoiijit ,  leaving  a  halance  of  $202.90. 

Ruling  included  in  Decision 
ITailure  to  pay  is  a  violation  of  the  Act. 
S-SG7,  Dec.  19,  193^1-,  Docket  IJo.  1329:  (S.?.) 

G-ROVIEIUSTABR  PRODUCE  CO.,  HUTCEINSOIT,  KAITSAS  vs.  J.E.  G^ILIIJSICY, 
GALD^SLL  IDAHO. 

Viplati,on  cha.rged:  Failure  to  deliver. 
Prj,ncina.l  point  invqlyedx  Broach  of  contract  'bj 

res;:)Onilent  not  shown. 
Order:   Case  dismissed. 

Out lino  of  yacts 

Co:.:plainant  alleged  that  on  or  ah  out  ITov.  I6 ,  1933  >  respondent 
sold  to  it,  through  a  hro.her,  one  carload  of  head  le'otuce  U.S.  ITo.  1 
hul  je  nac-':,  firm  to  liard,  close  triivimed,,  at  s,n  agreed  price, of  $l..-;-0  . 
per  crate  f.o.h.,  shipping  pointy /^'Mt%e^m^8e^^^°g^M  M^^i^^ 
has  is  and  coraplo.inant  wired  a  hanl?:  guarantee  to  the  Tirst  Hational 
Bail';,  Caldwell;  th^sit  resoondorxt  refused  to  deliver  the  lettuce  and  com~ 
plcxin^rnt  was  forced  to  huy  a  carload  of  letbuce  on  the  open  marhet 
conoo.iiiing  312  crates  at  $3-  per  crate,  or  $93^^- 

?Lespon(j.ent  denied  having  had  any  dealings  with  com;plainant  a.nd 
statov'--  ihat  the  hrolcer  had  attempted  to  mrclvise  a  carload  of  lettuce, 
on  ITcv.  iS ,  1933 1  '-'-^'l  respondent  load  made  him  a  price  of  31.^40  per 
crate  subject  to  the  distinct  understanding  that  he  was  to  rjay  cash  hy 
noon  I'ov,  I7.  1933  ii-  '^-^^e  event  he  wanted  the  lettuce;     that  at  the 
expiration  of  the  time  ^specified  and  no  cash  having  heen  offered  for 
the  lo'';tuce,  other  disposition  v/as  inau.e  of  same;     that  later  the  same 
do-y  a  ha'.v-;  guarantee  reached  respondent's  han]<:  from  conplainant , 
"hut  h'/a-'ing  no  deal  v/ith  them  and  further  as  car  hiid  already  heen 
diS'iORoo-  of  elsewhere,  no  sa.lo  cotild  ho  made  to  said  G-rovier-Starr 
Pro'luco  Co."    Complainant  incorpora.ted  in  the  complaint  hy  reference 
nur::erou!3  telegraras  pert£iining  to  the  alleged  purchase  01  the  car  of 
lettuce,  hut  these  telegrams  did  not  refute  the  allegations  of  respond- 
ent that  he  hxid  agreed  to  sell  the  car  to  the  oroker  if  it  was  i^aid  for 
v/it'i  cash  hy  noon,  iJov.  I7,  1933- 
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-baling  included  in  Decision 

jJhe  Secretary  nelcl  that  complainant  had  ample  OTjport unity  to 
sulDviit  evidence  to  show  a  "broach  of  the  contract  on  the  part  of"  re- 
spon';.o::.t  out  failed  to  do  so  and  therefore  the  complaint  imst  "be  dis- 
raisscd. 

S-S91,  Dec.  22,  193-h  '  Docket  ITo.  1379:  (S.P.) 

fALji::0-A-RAT'A  JHUIu?  CC.  ,  rHUITLAi© IDAHO  vs.  ?0IG  DODSS  &ROCERY  CO 

-^0X2  d:d&e,  ioy/a. 

Vi_olation  charged:  Reject  ion 

?r_i;ici;oal  jjoint  involvedi.  Suitaole  shipviing 

conditi02i. 
Order:   Case  dismissed. 

Outline  of  Facts 

Ooivnlainani.  sold  to  resjondent  one  carload  of  extra  fancy  and 
fane;-  .^rade  Deliciaas  and  Jonathan  apples  f.o.o.  ship-.oin^  point.  i'hrou:;h 
its  or',,:!:er  respondent  ordered  one  car  to  he  shipped  under  standard 
ventilation  although  the  weather  was  extremely  warm  "between  shipping 
poinb  and  destination.     Upon  -arrival  of  the  apples  at  destination  re- 
spondent rejected  and  coiaplainant  was  coLipelled  to  find  another  purchaser 
witjL  a  resultant  loss  of  T?^V2'f)  .'^-c ,  for  v.'hich  amount  reparation  was 
s  0Ti2;h.t . 

liesi.'Ondent  suhmitteoL  evidence  showing  that  it  h^a-d  accepted  a 
carlo.'^d  of  the  same  kind  of  a-pples  shipped  'onder  standard  ventilation 
from  o,]iotiier  jjoint  in  the  same  section  of  the  state  from  which  complain- 
ant's car  v/as  shipped  where  the  tempera-tures  V7ere  even  v/arraer  and 
allo^'ed  that  had  the  apples  in  complainant's  car  heen  in  suitaole 
shipping  condition  at  shipping  point  they  vrould  also  have  carried  to 
destination. 

The  weight  of  the  evidence  estaolished  that  the  ap;ples  were  laot 
in  suitable  shipping  condition. 

Buling  inclnded  in  Decision 

■fhe  Secretary  hold  thcJ}  the  weight  of  the  evidence  estaolished 
thxt  the  .;i.pples  were  not  in  suitable  shipping  condition  and  that  the 
rejecv.ion  of  the  respondent  therefore  was  not  without  reasonarole  cause. 
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S-':02,  TKic.  22,  Docket  Uo'/ V^3:     ( S .?.)'.- "'  ^       ,    ■  V 

CHAEL3S  5.  GIBSOIT,  UiC .  ,  LiE&GSTTS ,  S.C.  vs.  A.H.  TCUfSELLOT,  •:>HCVin31TCS 
R.  I .  '  ■ 

Viola-oj.on  i2har£,'ed:  IB'airci.ro  zt^jIj  and  correctly 

to  account .  '    '  , 

Principal  i20_int  Aiivol\''etlj„  ITo  jurisdiction  under 

original  contract. 
Order;   Case  disinissed. 

Outline  of  Jacts 

Coraplainant  nold  to  roGpondent  one  carload  of '  ca'blDa-^e  at  tlie 
agreed   /vice  of  $lj!-0  per  lian-iper  plus  ice,  1.0.13.  shipping  point.  Upon 
arrival  of  tiie  car  at  destination  reBpondunt.  olDjocted  to  its  condition 
and  a;;':cd  for  a  discount;     conplainant  asked  respondent  if  lie  intended 
to  aoandon  tiie  car  of  caVoai^e  and  nas  infomaed  tliat  -he  did  not.  It 
then  a.,rood  that  the  inatter  v/as  to  he  left  to  the  deciBion  of  the 
Produce  Reporter  Co.  ^7heroupon  that  company  advised  rer3pondont  to  sell 
the  car  for  the  account  of  whom  it  may  concern.     Re??oondent  sold  the 
car  and  reniitted  net  proceeds  in  amount  $207- 7^'^ >  'Oi"      loss  of  ^25^. 
to  oo>T-)lc''iinant. 

;a.esponi'.ent  contended  th;:.,o  the  condition  of  the  caDhage  upon 
arrival  tit  destination  v/as  snd'f icient  to  '^arx^ant  refusal  and  a-lleged  ■ 
that  insjoction  at  destiriatiou  shovred  the  csCuOLiQe  to 'have  contained.  " 
Blac: :  Leaf  Spot  vdth  other  defects. 

Co^;Tplainant  insisted  tho.t  the  cabbage  was  in  perfect  condition 
\'/hon  s:'i-pped  and  tMt  the  Black  Leaf  Sp-ot  is  not  a  field  disease  out 
is  dv.e  ':o  defective  transportation  cxnd  the  fact  that  uhe  cahhage  Cr?xao 
in  bo  Contact  -Tith  the  ice  v/hile  in  transit. 

The  evidence  showed  that  the  matter  \/as  submitted  to  the  Produce 
Rerj'jrter  Co.  for  ^.ecision  and  that  hotli  corijolainant  and  respondent  a.greed 
to  tl.c  j.ocision  o:''  the  Produce  Hoporter  Co.   that  the  car  shoiild  he  sold 
for  olio  account  of  v;hoi'i  concerned. 

Rialing  Inc'iuded  in  Decision 

■, 'f'}\c;  SecretcLry  held  t;aa.t  he  was  T/ithout  jurisdiction  to  ;mle  in 
this  case- unc3.er  the  PACA  under  the  original  contract  between  the 
parties  for  the  reason  th/it  thei?'  haa  matually  entered  into  a  new  contract. 


S-895,  ::eceiriber  29,  193I4,  Docket  IO77:  (Hearing) 

G.  7I1JTHR0P  COFFIN,  SEATTLE,  ^ASHIIIGTOiT  vs.  FORT  WORTH  MOLESALE 
G-ROCER  &  PRODUCE  0OI-iPA2JY,  FORT'  WORTH,  TEXilS. 

Violation  chai-jged:  Rejection  Y/itliout 

reasonable  cause. 
Princiioal  Tooint  involved^  Abnoriral  deterioration 
at  destination  in  i.o."b.  sale. 
;    .  Order:   Case  dismissed. 

Outline  of  Facts 

Coiiiplainant  sold  respondent  a  carload  of  Fancy  Winesap  apples 
at  the  a/^-reed  f.o.b.  price  of  $i+91.Uo.     Respondent  rejected  the  ship- 
ment and  complainant  resold  at  a  loss  of  $203.18.     Respondent's  answer 
to  the  complaint  is  that  . its  , rejection  was  justified  on  accotuat  of 
excessive  decay  and  therefore  not  without  reasonable  cause.  Complain- 
ant's reply  to  respondent's  answer  is  to  the  effect  that  the  apples 
were  sold  on  an  f.o.b.  basis  and  that  they  were  in  A-1  condition  when 
tendered  to  the  carrier  for  transportation  to  the  bi^yer.    The  record 
discloses  that  the  purchase  and  sale  as  negotiated  by  the  broker  called 
for  a  carload  of  "Fancy  Winesaps,  cold  storage  stock  at  65^^  f.o.b., 
standard  ventilation."    The  apples  shipped  in  compliance  with  the 
contract  had  been  purchased  by  complainant  on  Febniary  2  at  which  time 
they  v/erc  in  cold  storage.     Fe^ieral  inspection  made  on  tha.t  date 
ind-icated  that  the  apples  v/ere  "mostly  firm, many  hard,  many  firm  ripe, 
no  decay.  "    The  apples  v/ere  again  Federally  inspected  on  March  7 
aftox-  loading  had  been  comr)leted  and  certified  as  "mostly  firm, 
many  fii-ro  ripe,  less  tlian  -'if/:  decay."    The  shipment  arrived  at  destination 
March  I7,  ".vas  Federally  inspected  on  March  IS,  and  certified  as  showing 
Blue  I.Iold  decay,  generally  in  initiaJ  stages  "ranging  from  h'p  in  some 
boxes  to  Uhfo  in  an  occasional  box  of  large  sizes,  averaging  approxi-- 
m^tely  " 

The  evidence  is  to  the  effect  that  apples  shipped  from  cold  storage 
from  five  to  six  m.onths  follov;ing  the  packing  and  storage  thereof  will 
develop  decay  rather  rapidly  unless  the  approximate  temjjerature  of  the 
storage  plant  is  maintained  during  transit.     On  the  other  hand,  the 
evidence  also  shows  that  other  carload  shipments  of  apples  moved  d^oring  • 
this  same  period  from  the  State  of  Washington  loading  points  to  Fort 
Worth,  Texas,  under  standai-d  ventilation,  and  showed  only  slight  decay 
at  destination.     From  the  evidence  as  a  whole,  it  can  hardly  be  said 
that  the  apples  in  question  were  not  hazidlod  under  normal  transportation 
conditions,  yet  the  car  arrived  at  destination  showing  an  abnormal 
amoiuit  of  deterioration,  namely  an  average  of  I5  per  cent  decay, 
indicating  that  the  apples  were  not  in  suitable  shipping  condition  at 
time  of  shipment. 

Respondent  on  brief  entered  contention  with  reference  to  the 
authority  vested  in  the  Secretary  of  Agriculture  by  Congress  to  act 
in  a  judicial  capacity,  and  stated  that  unless  the  rejection  was  arbi- 
trary, capricious,  and  designed  to  cheat  the  shipper,  he  had  no 
authority  to  try  fact  questions  between  disputants. 


Ealings  aneluded  in  Decision  : 

1.  In  construing  Section  2  of  the  PerishalDle  Agricultural 
Commodities    Act,  it  has  iDsen  consistently  held  that  the  phrase 
"without  reasona'bie  cauEie"  in  connection  with  rejection  means  a 
refusa?,.  to  accept  under  circumstances  indicating  had  faith  or  such 
a  rechless  or  arbitrary  disregard  of  ohligations  as  to  amount  to 
an  unfair  practice.    Previous  decisions  in  several  PACA  cases  were 
revioTred  in  this  decision. 

2.  Respondent's  refusal  to  accept  the  carload  shipment  of 
apples  upon  arrival  at  destination  was  justified  d\ie  to  the  extent  to 
which  the  shipment  was  affected  "by  decay  and  the  rejection  was 
therefore  not  without  reasona'bie  cause.  • 

S-g96,  Dec.  29,  193^4,  Docket  97S;  (Hearing) 

C.  ?.  SCilAEJSH  CO.,  YAZD/lA.,  WASH.  vs.  TRmi  SQYEY ,  COHPUS  CHRISTI, 
TEXAS. 

Violation  ^har^ed:  .Failure  to  account. 
Principal  :goint  inyolv^di  Storage  charges  not 

unreasonable. 
Order:  Case  dismissed. 

■Outline  of  Pacts 

Complainant  alleged  that  it  consigned  to  respondent  to  he  sold 
for  its  account  one  carloaol  of  apples  of  comoination  Extra  I'Qncy  and 
Pancy  gi'ade,  and  "G"  grade  Jonathans  and  King  David  apples,  from 
Grandview,  Washington  to  Corpus  Christi,  Texas;    that  respondent  ac- 
cepted the  apples  and  sold  Came  for  the  account  of  complainant, 
rendering  an  account  01  sal©  on  which  improper  and  incorrect  de- 
ductions were  made  from  the  gross  sales  price,  as  follows:  Deduction 
for  storage  and  icihg,  $90,   less  demurrage  previously  omitted,  ^k, 
less  icing  charge,  $b.75« 

Ih-.  W.B.  Brooks,  of  tine  firm  of  Apfel  and  Brooks,  testified 
that  ho  arranged  for  the  complainant  to  have  the  respondent  handle  the 
apples  on  a  consignment  basis;     that  the  apples  vyhen  they  arrived  were 
apparently  all  right,  but  somie  showed  "breakdown";     that  during  the 
season  of  1931  the  State  of  Wta^hington  had  considerable  trouble  V7ith 
breal:dOwTi  on  all  their  O'enathf^in  and  Eing  David  apples;     that  break- 
down apples  are  salable  at  fix?Gt  but  after  the  brea!.:down  begins  to  show 
up  they  are  not;     that  he  saw  ei'nployees  of  respondent  tailing  out  the 
good  a^'ples  and  seTjarating  thaari  from  the  bad  ones;     that  some  of  the 
boxes  of  apples  v/ere  absorbed  ,in  repacking  them  into  bushels,  but 
duo  to  tliat  absorption  the  v/itness  did  not  thinl-  that  20  per  cent 
loss  on  the  breakdown  was  exces^sive;     that  basket  apples  v;ere  selling 
bettor  than  aioples  in  boxes,  ajyi  it  v;as  an  advantage  to  cliange  those 
apples  from,  boxes  to  baskets,  svnd  in  doing  so  Mr.  Sovey  was  really 


making  the  'ipples  more  marketable,  but  the  apples  were  on  the  road 
twelve  dayr,,  bein--  overdue  about  foon-  dayb*     that  respondent  handled 
the  L\  pies  to  the  best  advantag^'e  of  the  con^ijjnor.  Respondent 
testified  that  his  power  bill  alone  for  the  refrigeration  was  $S5 
or  ?30  per  month,  which  was  for  the  electricity  furnished;     that  thi 
did  not  take  into  acco-ont  the  space  for  storing' the  apples,  and  that 
?90  was  a  reasonable  charge,  and  that  he  remitted  and  acco-onted  for 
all  the  money  received  from  the  sale  of  the  apples;     that  the  apples 
were  ixnder  -fef rx'geration  and  storaf._-e  for  about  two  m.Onths  and 
during  that  time  he  could  have  gotten  $100  a  month  for  the  storage 
room.i 

Ruling  included  in  Decision 

The  Weight  of-  the  evidence  clearly  showed,  that  due  to  the 
condition  of  the  apples  and  the  warn  weather  prevailing  at  Corpus 
Christi  d-irin;\-  the  fall  it  was  necessary  to  piit  the  apples  under 
rei ;.'igoration  in  storage.     It  required  about  two  months  to  dispose 
of  the  a';'.ples,  and  the  amount  cliarged  by  the  respondent  for  this 
storage  was  not  shown  to  be  unreasonable,  and  therefore  the 
complaint  should  be  dismissed. 

5-297,  5ec.  2"-,  193'-,  I>ocket  l^SZ:  (S.P.) 

MAKDELL  BROTHERS,  CinCIIiyATI,  OHIO,  vs.  WAYITE  IIEVJCOi/ZB ,  RUPERT, 
IDAHO. 

Violation  char£i^ed:  Failure  to  deliver. 
Principal  jooint  involved!  Burden  of  proof  ^ipon 

comr/iainant . 
Qrder:   Citse  dismissed. 

•        Outline  of  Pacts 

Complainant  alleged  that  by  contract  in  \/riting  respondent 
agreed  to  ship  complainant  five  carloads  of  U.S.  Ho.  1  Idaho  Russet 
potatoes,  at  $2.10  per  hundred  pounds  delivered  at  Cincinnati;  that 
the  pot;i"Goos  were  to  be  shipped  each  Monday  diu'ing  the  month  of 
October,  1933 »  fromi  the  Rupert,  Iclaiio  section;     that  complainant 
advanced  $100'  deposit  per  cai-  at  the  time  of  the  contract;  that 
the  resnondcnt  failed  to  ship  or  to  deliver  the  potatoes  at  the 
time  or  in  the  manner  called  for  in  the  contract;     that  one  car 
was  to  be  shipped  October  9>  "but  was  not  shipped  until  October  10 
and  that     on  account  of  respondent's  failure  to  deliver  "complainant 
siifferod  loss  of  $100,  deposit  v/hich  respondent  refuses  to  return." 


Respondent  denied  failure  to  deliver  on  the  five  cars  and 
contended  that  conrplains-nt  unjustifiably  rejected  one  of  the  cars 
del^ivo.red  under  the  contract;     that  the  contract  called  for  five 
earn  of  U.S.  7o.  1  Idcjlio  I^usset  potatoes -for  future  delivery,  one 
car  each  Ilonday  in  Octoher,  1933 »  at  $1.10  per  hundred  pound  hags 
f.o.1'3, ;     that  the  respondent's  draft  on  complainant  for  $500  was  not 
paic'.  and  after  some  exchange  of  v/ires  to  accommodate  complainant  the 
con';ract  was  changed  so  as  to  provide  for  $2,10  on  a  delivered  "basis 
tha.t  tjie  co.r  P?S  235'^  referred  to  oy  comjplainant  vms  loaded  on  the 
sec^ond  Ilonday  in  October  add  the  respondent  telephoned  the  carrier 
accordingly;     that  "the  conductor  ran  by  the  car  by  mistake  and  sa-me 
Wc'is  not  picked  .up  until  Taesday  October  10";     that  the  potatoes 
s',hoiild  h:Lve  arrived  in  Cincinnati  early  Honday  morning  but  due  to 
'the  complainant's  specification  of  the  routing  did  not  arrive  "'ontil 
Monday  noon,  and  the  complainant  was  notified  at  2:05  "p.m.  Monday 
Octobe..-  l6;     that  complainant  rejected  the  potatoes  at  ^:50  p.m. 
Octobe-  1?  which  was  not  v/ithin  the  2'-!— hour  period;  and  that  due  to 
comrjlainant' s  rejection  respondent  handled  the  potatoes  for  the 

account  of  ooriTplainant  and  suffered  a  loss  of  $167. 

Complainant,  although  afforded  ample  oppprtiuiity  to  do  so, 
failed  to  file  a  sworn  statement  supporting  the  allegations  in  the 
complaint.    However,  the  evidence  filed  by  respondent  showed  that 

the  contract  called  for  an  f.o.b.  shipping  point  basis  and  was  not 
on  a  delivered  basis.    The  Pederal-Stato  inspection  certificate 
also  f3ho\/ed  that  the  potatoes  in  PITI')  were  U.S.  ITo.  1,  size  A, 

and  oijherwise  complied  with  the  specifications  of  the  contract. 
The  bill  of  lading'  was  dated  October  9.,  1933  and  was  "changed  ujider 
protest  to  10th".     The  carrier  also  adrrdtted  that  it  did  not  move 
the  caT  out  of  Rupert  on  the  evening  of  the  9th  but  that  the  error 
was  corrected  by  rushing  the  car  through  and  it  arrived  in  accordance 
\7ith  u'ao  former  schedule. 

Ruling  included  in  Decision 

Complainant,  although  afforded  am.ple  opportunity  to  do  so, 
failed  to  file  any  proof  in  support  of  the  allegations  in  the  corapla:! 
and  the  evidence  submitted  by  respondent  refutes, the  material 
all og;3»': ions  made  by  complainant.    The  complaint  V7as  therefore  dis- 
missed. 


S-S9g,  December  29,  193^,  Docket  90^1:  ^Hearing) 

THOIAAS  BROTHERS,  wIL.ffiS-BAlfflE,  PA.,  vs.  JO'rilT  MORRIS,  JR.,  IiA.RL IITGSII , 
TEXAS. 

_Violation  charjged:.  Failure  to  deliver. 

Principal  point s_ involved,:     Goraplainant  must  establish 

"breach  of  contract  and  damages  sustained. 
Order;   Corriplaint  dismissed. 

Outline ■ of  Eacts 

Coiaplainant  ^illeged  that  it  purchased  from  respondent  one  carload, 
consistinj3;  of  65O  l^'ogs ,  of  U.S.  1  grade  tomatoes  at  the  agreed  price  of 
75?^  per  I'J-C  f.o.l),;     that  the  tomatoes  tendered  to  it  "by  respondent  in 
car  PEE  3^915  did  not  conform,  to  the  specifications  of  the  contract;  and 
that  a^  a  result  of  respondent's  breach  of  contract  it  suffered  loss  and 
was  dama{;'ed  in  the  sum  of  $3''+0»19- 

Com.plciinant ,  in  a  deposition,  stated  thit  on  account  of  the 
poor  condition  of  the  tomatoes,  it  realized  only  the  siun  of  $^13.30; 
that  the  total  cost  of  the  tomatoes  was  $437-50  plus  freight  of 
$265.95        the  sum  of  $753.^9;     '^nd  that  deducting  the  amount  realized 
from  the  sale  of  the  tomatoes  from  the  total  cost  to  it  leaves  the  sum  of 
$3^0.19  due  and  ov/ing  from  respondent. 

Respondent  in  ansv/er  to  the  complaint  alleged  that  this  was  an 
f.o.b.  sale  "based  on  U.S.  grade  No.  1  and  that  the  tomatoes  loaded  in 
the  aforementioned  car  v/ere  Federally  inspected  at  shipping  point  and 
certified  as  meeting  the  requirements  of  that  grade.  Respondent  at  the 
hearing  testified  that  shortly  after  sale  of  the  shipment  in  question 
there  v/as  an  almost  daily  decline  in  the  f.o.b,  market  as  v/ell  as  in 
the  principal  receiving  markets  of  the  East. 

The  evidence  discloses  that  the  shipment  arrived  at  destination 
June  27  on  which  date  a  restricted  inspection  v>/as  made  and  the  tomatoes 
certified  as  showing  an  average  of  12  per  cent  decay.     The  draft  v/as  paid 
"by  conrplainant  and  the  tomatoes  disposed  of  during  the  period  Juno  29 
through  July  1.     Although  no  effort  is  made  to  show  the  amount  of 
deterioration  v/hich  occurred  during  the  period  June  27  through  July  1, 
the  decay  nnist  have  "been  rather  severe  in  at  least  a  portion  of  the 
lugs  since  a  substantial  number  thereof  were  condemned  on  the  latter 
date.     Complainant's  evidence  with  reference  to  dam.ages  s-iaffered  is  so 
inconsistent  and  conflicting  that  it  is  impossible  to  determine  the 
amount  of  damages,  if  any,  to  which  it  is  entitled.     Complainant  relies 
largely  upon  the  destination  inspection  ;/hile  respondent  relies  upon 
the  saipj-iin,,'  jjoint  inspection. 


-    1^9  r- 


RalingG  included  in  Decision 

1.  In  a  reparation  complaint  involving  failure  to  deliver,  it 
is  incumbent  upon  complainant  to  establish  by  a  fair  preponderance  of 
the  evidence  both  a  breach  of  contract  and  the  amount  of:  damages 
sustained , by  reason  thereof.     In  this  case  the  complainant  has  done 
neither,  .  „ 

2.  In  the  case  of.  f  .  o.b..  sales,'  greater  weight  should  bo  given 
to  an  unrestricted  inspection  at  shipping  point  than  to  a  restricted  in- 
spection at  destination. 

S-902,  Jan.  3,  1935, Docket  138U:  (S.P.) 

WILLIM  ISABELL  CO.,  CMON  CITY,  COLO.  vs.  BLOTCKY  DISTRIBUTING  00.,  IlIC. , 
OlUKk,  ITEBHASKA. 

Violation  charged:  Rejection. 

Principal  poi,nt  involved:   Seller  can  not  change 

contract  of  o?/n  volition. 
Order:  Case  dismissed. 

Outline  of  Facts 

After  respondent  had  accepted  and  confirmed  by  wire  complainant  * s 
offer  to  ship  a  carload  of  U.S.  l\[o.  1  cauliflower  at  an  agreed  price, 
complainant  attempted  to  inject  in  a  later  telegram  the  condition  "f.o.b. 
shipping  point  acceptance  final"  in  code.     The  respondent  neglected  to 
decipher  the  code  word  calling  for  acceptance  at  shipping  point,  at  no 
time  consented  to  the  added  condition,  and  sold  the  cauliflower  before 
arrival  at  destination  believing  complainant  had  confirmed  on  the  basis 
of  the  telegrams  originally  exchanged.     Upon  arrival  of  the  car  at 
destination  three  days  after  shipment  respondent  had  an  arjpeal  in- 
spection m.ade  which  stated  that  "Stock  fails  to  grade  U.s".  No.  1  on 
account  of  worm  injury  as  described  above"  and  under  quality  said 
"practically  all  heads  show  heavy  worm  exudate  on  inside  of  jackets  with 
most  of  such  heads  also  showing  considerable  worm  exudate  on  flowers. 
Green  worms  noted  in  practically  all  crates."    The  shipping  point  in- 
spection was  therefore  reversed  on  appeal  and  Section  b.  Regulation  S 
of  Service  and  Regulatory  Announcements  No.  93  provides  inter  alia_ 
that  "An  appeal  inspection  certificate  which  differs  from  the  original 
as  to  grade  nullifies  the  original".     Respondent  rejected  the  car  and 
complainrmt  contended  that  the  rejection  was  unjustified. 


^  150  - 


Rulings  included  in  Decision 

1.  The  record  clearly  disclosed  that  a  contract  was  cons^omniated 
by  respondent's  acceptance  of  complainant's  offer  "before  complainant 
atterrrptod  to  inject  the  "f.o.b.  shipping  p.oint  inspection  final"  into 
the  agreement. ^  .  . 

2.  -Complainant  failed  to  establish  by  a  fair  preponderance  of 
the  evidence  that  a  contract  of  purchase  and  sale  on  a  basis  of  "f.o.b. 
shipping  point  acceptance  final"  was  entered  into  or  that  the  kind, 
quality  and  grade  of  cauliflor/er  purchased  by  respondent  was  shipped  by 
complainant  to  respondent.     The  complaint  was  therefore  dismissed. 

S-903,  January  2,  I935,  Docket  lUOl:  (S.P.) 

l^i/COlvm,  RUPEE!,  IDAHO  vs.  'wlMDELL  BROTHERS,  CIl^CINHATI ,  OHIO. 

Violation  charged:  Rejection. 

Principal  poi,ntG_involved:  Buyer  liable  for 

damages  suffered  as  a  result  of  rejection 

'.vithout  reasonable  cause. 
Order:  Reparation  awarded  complainant  in  the 

sum  of  $67.00  with  interest. 

Outline  of  Facts 

Complainant  and  respondent,  through  the  Atlantic  Commission  Company 
as  brokers,  entered  into  a  purchase  and  sale  contract  involving  five 
carloads  of  UiS.  I\Fo.  1  Idaho  potatoes  at  $1.10  per  cv/t.  f.o.b.  shipping 
point,  respondent  to  advance  to  complainant  the  s"mtt,of  $100.00  per  car. 
Upon  oho  failure  of  respondent  to  remit  the  mutually  agreed  advance, 
the  agreement  was  amended  to  provide  for  shipment  on  the  basis  of 
$2.10  per  cwt .  delivered.     Respondent  rejected  one  of  the  cars ,  PPE 
235^,  on  arrival.     Federal  inspections  at  shipping  point  and  desti- 
nation indicated  that  the  potatoes  graded  U.S.  Ho.  1.     Subsequent  to 
rejection  the  shipment  was  resold  by  complainant  resulting  in  an 
alleged  loss  to  it  of  $167.00  less  the  $100.00  advanced  by  respondent, 
or  a  net  loss  of  $67.00.     Respondent  did  not  file  formal  answer  but 
in  telegrams  addressed  to  the  Department  indicated  that  it  denied 
generally  the  allegations  of  the  complaint  and  filed  a  counter  complaint 
in  the  matter,  which  was  handled  on  its  merits  as  Docket  13SS,  (S-S97)* 
Complainant  submitted  a  sworn  statement  of  facts  and  evidence  sufficient 
to  show  that  the  potatoes  conformed  to  the  specifications, of  the 
contract  and  that  rejection  was  not  made  until  after  the  expiration  of 
twenty-four  hours  after  receipt  of  notice  of  arrival. 
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Ruling  included  in  Decision 

Respondent's  rejection  was  without  reasonable  cause  rendering  it 
liable  to  complainant  for  damages  suffered  as  a  result  thereof.  Coraplai: 
ant  established  that  he  suffered  a  loss  of  at  least  $67.00  on  account  of 
such  rejection.     Reparation  was  therefore  awarded  in  that  amount. 

S-905,  Jan.  2,  1935,  Docket  lU02:  (Hearing) 

SmiSHIUE  PACKING  CORP.,  CLEVELAND,  OHIO,  vs.  MZO-LERCH  COMPAITY, 
WASHIUOTGI,  D.C. 

Violation  charged:  Rejection. 

Principal  po_int  involved:  Burden  of  proof  upon 

complainant. 
Order:  Case  dismissed. 

Outline  of  Pacts 

Coniplainant  sold  to  respondent  one  thousand  32-pound  cans  of 
Pancy,  Red  Sour,  Pitted  Mt.  Morency  cherries,  at  ^^<p  per  pound  f.o.b. 
Cleveland,  Ohio.    Upon  inspection  of  the  samples  of  the  shipment  at 
Washington,  D.C.  respondent  refused  to  accept  the  cherries,  assigning 
as  a  reason  that  they  were  discolored  to  the  extent  that  they  could 
not  be  accepted.     Respondent  promptly  advised  complainant  as  to  the 
discolored  character  of  the  cherries  and  thereafter  compla,inant  made 
resale  of  the  cherries  to  the  Wassell  Pie  Bakery,  at  Philadelphia  at  a 
price  of  U-3A^  P©^  pound  f.o.b.  Washington,  netting  the  sum  of  $913.72. 
Complainant  contended  that  the  cherries  were  of  the  kind,  qtiality  and 
grade  called  for  in  the  contract  and  that  respondent's  rejection  was 
unjustified.  There  was  no  evidence  to  support  complainant's  statement 
and  in  fact  the  only  evidence  in  connection    with  the  color  of  the 
cherries  v;as  the  statement  of  Mr.  Maurice  Mazo  that  he  "found  them 
discolored  so  much  so  we  could  not  accept  them". 

Ruling  included  in  Decision 

The  evidence  offered  failed  to  support  the  essentials  of  the 
complaint  and  it  necessarily  follows  that  an  order  of  dismissal  must  be 
entered. 
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S-902,  Jan.  2,  1935.  Docket  1239;.  (S. P.) 

CARCIOHS  &  CAPASALA,  PITTSBURGH,  PA.  vs.  EABL  FRUIT  CO.,  SAN  FRAITCISCO, 
CALIF. 

Violation  charged:  Failure  to  deliver  in  accord- 
ance with  contract. 

Princj.pal_point^  Involved:   Condition  upon  arrival 
and  v/eight  of  juice  grapes  shipped  f.o.b., 
loading  point  inspection  final. 

Order:  Case  dismissed.        •  . 

Outline  of  Facts  • 

The  contract  in  this  case  shov/ed  that  the  complainant  purchased 
from  the  respondent  two  cars  of  "U.S.  No.  1  Zinfandels  without  covenant 
or  warranty  except  as  hereinafter  expressly  set  forth,  at  $27.50  per 
ton,  f.o.h.  California  loading  point.     Terms,  shipment  and  special 
conditions  as  per  body  of  telegraphic  confirmation  reading  as  follov/s: 
'Terms:  $100  per  car  cash  deposit,  balance  of  invoice  sight  draft. 
Grapes  to  he  good  Us#l  juice  grapes,  loaded  not  over  2k  pounds  to  the 
lug  average.     Sugar  contents  of  grapes  22^  and  over.     First  car  to  he 
shipped  "ednesday  9/21/32.  Second  car  Thursday  9/22/32  exclusively 
subject  to  inspection  and  positive  acceptance  loading  point.  *  *  * 
Seller  will  endeavor  to  make  all  shipments  as  nearly  as  possible  on 
dates  specified,  but  shall  not  be  bound  in  any  event  to  make. shipments 
on  any  specified  day  or  dates."     It  was  further  provided  in  this 
contract  that  the  Federal-State  inspection  would  be  non-appealable  and 
final  o.nd  conclusive  evidence  of  the  character,  grade,  quality  and 
condition  of  the  frait  when  shipped.  .  ■     :      i  •. 

Federal-State  inspection  certificate  at  shipping  point  dated 
September  21,  1932  on  car  PFS  13S55' showed  that  the  grapes  were  U.S. 
No.  1  containing  an  average  sugar  content  of  23-5  a^^d  othenvise  conform" 
ing  to  the  specifications  of  the  contract  of  sale.    The  Scime  was  true  of 
the  other  carload,  PFS  595U  shipped  on  September  23rd.     Apparently  the 
complainant  admitted  that  the  grapes  in  both  bars  were  U.S.  No.  1  yet 
rejected  the  cars  contending  that  they  were  from  "poor  to  fair  U.S. 
No.  1";     that  inspection  at  destination  showed  they  contained  3/^  to  5^j 
raisining  and  decayed;     that  the  grapes  were  loaded  into  refrigerator 
cars  which  had  no  ice  in  the  bunkers  and  which  had  considerable  to  do 
v/ith  their  becoming  so  badly  detei-iorated;     that  respondent  refused  to 
refund  the  $200  cash  deposit;  that  car  PFS  595U  was  shipped  on  the.  23rd 
and  should  h<^.ve  been  shipped  on  the  22nd  which  imde  a  difference  in  the 
condition  tf  the  grapes;     that  compl.ainant  suffered  an  'ictual  loss  of 
$173.00  i^n  PFE  I3S55  and  would  have  realized  a  profit  of  $200  had  the 
grapesi  conformed  to  the  contract  and  that  complainant  would  have  a_ 
pro! it  on  the  other  car  of  $200,  resulting  in  total  damages  of  .$673.00. 
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It  would  appear  that  complainant  considered  that  the  grapes 
barely  graded  U.S.  No.  1,  which  incidentally  is  the  highest  recognized 
grade  of  juice  grapes,  and  an  examination  of  each  of  the  inspection 
certificates  showed  that  the  defects  were  well  within  the  tolerance  and 
furthermore  that  the  sugar  content  was  l-l/z^o  higher  than  the  ZZfo 
specified.    Moreover,  there  is  no  recognized  distinction  "between 
poor,  fair  and  good  U.  S.  Wo.  1.     Complainant  relied  upon  inspections 
made  at  Fittshurgh  on  Octoher  U.     However,   these  inspections  were 
made  two  to  three  days  after  the  grapes  arrived  at  Pittsburgh  and 
eleven  to  thirteen  days  from  the  date  of  the  shipping  point  in- 
spection, each  of  which  was  made  on  the  day    the  car  of  grapes  was 
shipped.    As,  shown  under  the  remarks  the  inspections  made  at 
Pittsburgh  were  restricted  inspections.     Complainant  contended  that 
if  one  of  the  cars  had  been  shipped  on  September  22  instead  of 
September  23  it  would  have  reached  Pittsburgh  on  Saturday,  October 
1st  and  the  respondent's  evidence  indicates  that  it  would  have 
reached  Pittsburgh  one  .day  later,  on  Sunday,  October  2nd,  for  the 
reason  that  the  car  shipped  September  23rd  actually  reached  Pittsburgh 
on  Monday,  Oct.  3«     It  is  immaterial  which  one  is  right  on  this 
point  since  the  written  contract  specifically  provided  that  the 
shipment  was  to  be  made  as  nearly  as  possible  on  the  date  specified 
"but  shall  not  be  bound  in  any  event  to  raalce  shipments  on  any 
specified  day  or  dates."    Complainant  contended  that  the  grapes  were 
to  weigh  not  over  2U  pounds  to  the  lug.     The  grapes  in  one  car 
averaged  2U.  iS  poiinds  and  in  the  other  car  '2U.  32  pounds  or  an  average 
excess  of  about  one  quarter  of  a  poxind  on  the  grapes  as  a  whole. 
It  is  impracticable  to  pack  grapes  so  that  they  will  weigh  the 
identical  amount  specified  and  it  can  not  be  said  that  approximately 
one  quarter  of  a  pound  variation  on  2^  pound  lugs  of  grapes  is  a 
material  departure  from  the  specified  weight  of  2U  pounds. 

Respondent  contended  that  low  temperature  prevails  after 
nightfall  in  Ukiah  and  it  has  been  found  by  experience  that  the  fruit 
when  loaded  in  a  dry  car  with  open  vents  and  transported  from  loading 
point  to  Santa  Rosa  for  icing  "receives  a  lower  temperature  than  if 
the  car  had  been  iced  and  vents  closed"  and  in  support  of  this  state- 
ment introduced  a  sworn  statement  from  the  General  Freight  Agent  of 
the  carrier  stating  that  no  cars  in  that  territory  in  193^  were  pre- 
iced  at  point  of  origin.    Each  of  the  two  cars  of  grapes  was  iced  at 
Santa  Rosa  and  regularly  iced  at  stations  along  the  route  to  desti- 
nation, 

Raling  included  in  the  Decision 

The  parties  in  their  written  contract  agreed  that  the  loading 
point  inspections  should  be  final  and  conclusive  evidence  of  the 
grade,  qtiality  and  condition  of  the  grapes.  Both  carloads  of  grapes 
conformed  to  the  specifications  of  the  contract  of  sale  and  complain- 
ant failed  to  establish  by  a  fair  preponderance  of  the  evidence  that 
there  was  a  breach  of  contract  and  damages  resulting  therefrom.  The 
case  was  therefore  dismissed. 


S-905,  Jan.  3,  1935,  Docket  I3I2:     (S.P.  ) 


H.  HOGUE,  PAYETTE,  IDAHO,  vs.  HENRY  BAUM,  KAtlSAS  CITY,  MO. 

■   ■  Violation  charged:  Rejection. 

■ -'•  •    -'      ■  Principal  £oin_ts_involved:  In  f,  ©."b.  sale 
■'■  •    produce  must  be  in  suitable  shipping 

condition;     abnormal  deterioration. 
Order:  Case  dismissed. 

Outline  of  Facts  . 

Complainant  and  respondent  entered  into  a  contract  of  purchase 
and  sale  for  a  carload  of  Combination  Extra-fancy  and  Fancy,  2-|-"  and  up, 
tub  bushel  baskets  of  Jonathan  apples  at  10(t;  per  bushel,  f.o.b. 
Fruitland,  Idaho.     The  apples  were  inspected  at  shipping  point  and  a 
certificate  issued  showing  that  thoy  complied  with  the  contract  terms. 
However,  upon  arrival  at  destination  respondent  had  another  inspection 
made  which  showed  that  the  "stock  is  firm  ripe  to  dead  ripe,  mostly 
ripe  with  h  to  10^,  average  7^  internal  breakdown.    From  8  to  20^^, 
average  approximately  10^  severe  bruises  scattered  throughout  t^askets 
apparently  due  to  tight  pack  and  ripeness  of  stock".     The  inspection 
certificate  was  restricted  to  condition  only  and  to  accessible  portion 
of  load  consisT^ing  of  top  layer  and  baskets  between  doorways". 

Respondent  thereupon  rejected  the  car.     Complainant  contended  that 
the  sale  was  made  on  an  f.o.b,  basis  and  shipping  point  certificate 
showed  the  apples  net  the  terms  of  the  contract  and  that  rejection  was 
without  reasonable  cause. 

The  contract  called  for  shipment  under  ventilation.    When  the 
parties  entered  into  the  contract  of  sale  through  the  broker  they 
agreed  that  the  apples  should  be  "in  suitable  shipping  condition"  as 
shovm  in  Rule  No,  11  of  the  standard  ^acsnorandum  of  sale.  Regulation 
S,  paragraph  10  of  the  rules  and  regulations  of  the  Secretary  of. 
Agriculture  for  carrying  out  the  provisions  of  this  Act  reads: 
"Suitable  shipping  condition"  in  relation  to  direct  shipments  shall 
be  deem.ed  to  mean  that  the  coiTimodit3%  at  time  of  billing,  shall  be 
in  a  condition  which,  when  shipment  is  handled  under  normal  trans- 
portation service  and  conditions,  will  assure  delivery  without  abnormal 
deterioration  at  the  destination  specified  in  contract  of  sale". 

Ruling  included  in  Decision 

The  evidence  in  the  case  showed  that  the  apples  were  handled 
under  normal  transportation  service  and  conditions  and  that  there  was 
either  an  abnormal  deterioration  at  the  time  the  apples  reached 
destination  or  that  the  apples  did  not  conform  to  the  specifications 
of  the  contract  of  sale  at  the  time  of  shipment.     In  either  case  it 
would  require  a  dismissal  of  the  complaint. 
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S-91i,  Jan.  3,  1935.  Docket  1357:'    :(S.P.  )'    .  ^  •  ■:   .  ' 

KOEDOM  BROS.  &  SUGJLRIM,  INC..  IIEW  ORLEANS,  LA.  vs,  ILLINOIS  FRUIT' 
GROWERS  EXCHANGE,  INC.  ,  CENTRALIA.  ILL. 

Violation  charged:  Failure  to  deliver 
Pri^nci^al  £oint  involved:  Sale  made  "f.  o.t. 

shipping  point"  not"f,  o.Td,  Centralia,  111." 
Order:'  Case  dismissed.  '  ' 

,     '    .      Outline  of  Facts 

Complainant  and  respondent  entered  into  a  written  contract 
through  a  hroker  for  the  sale  and  purchase  of  one  ca-rload  of  U.S.  No.  1 
Elherta  peaches  at  $1,65  per  iDushel  f.  o.h.  shipping  point.  The 
peaches  were  shipped  from  Ses-s'er,  111,  "by  respondent  to  complainant 
at  New  Orleans,  and  were  accepted  and  paid  for  hy  the  complainant. 
Complainant  alleged  that  "In  making  this  quotation  I  had  every 
reason  to  "believe  that  this  car  of  peaches  was  to  "be  shipped  from 
Centralia,  and  so  conveyed  this  "belief  to  Kohlman  Bros,  &  Sugarman, 
Inc.";  that  the  cab'bage  was  purcha-sed  "delivered  less  all  charges" 
and  that  complainant  therefore  had  no  interest  in  the  point  of 
origin  of  the  car;     that  the  freight  charges  from  Sesser  were 
$37.09  ill  excess  of  what  they  would  have  "been  had  the  peaches 
moved  from  Centralia;     that  respondent  failed  to  deliver  in  ac- 
cordance with  the  contract  terms  "by  shipping  from  Sesser  instead 
of  Centralia  and  that  complainant  was  entitled  to  the  excess  of 
$27.09  freight  charges. 

Respondent  contended  that  the  contract  was  not  for  shipment  from 
Centralia  nor  was  there  anything  in  the  contract  requiring  that  the 
Centralia  freight  rate  "be  protected  "but  that  it  was  an  f,  o.b,  shipping 
point  contract;  that  the  respondent  operates  over  the  entire  peach 
district  in  Illinois  and  has  headquarters  at  Centralia  from  which 
point  all  telegrams  and  letters  are  sent;  that  the  general  trade 
understands  that  Centralia  is  the  "business  headquarters  of  the  re- 
spondent and  that  peach  shipments  may  "be  made  from  any  loading  point 
within  the  peach  area;    that  the  peaches  were  sold  on  exactly  the 
same  type  of  contract  to  other  parties  in  New  Orleans  and  shipments 
made  from  various  places;     that  respondent's  advertisement  which 
appeared  in  the  "Packer"  approximately  August  1,  I933  (around  the 
time       this  transaction  occurred)  is  typical  of  all  advertising  in 
which  it  is  plainly  indicated  that  respondent's  operations  are 
statewide;    and  that  complainant  in  I932  bought  three  cars  of 
cabbage  from  respondent  at  Centralia  which  were  shipped  from  two 
points  in  the  extreme  northern  part  of  the  state.  , 

The  record  did  not  show  whether  a  claim  was  made  by  the  com- 
plainant against  the  carrier  or  to  the  Interstate  Commerce  Commission 
for  $37.09  which  is  the  difference  between  the  Sesser  and  Centralia 
rate  to  Nev/  Orleans. 
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Ruling  included  in  the  Decision 

The  evidence  in  the  case  shov/ed  that  the  contract  of  purchase 
was  made  f,  0,13.  shipping  point  andlvnot  f.  0.13.  Centralia,  111.;  that 
the  responde];it  shipped  peaches  'arid  other  commodities  from'  various 
places  in  Illinois;     that  Sesser-  is-^bout  forty  miles  directly  south 
of  Centralia  and  tHat  respondent  did  not  know  that  the  freight  rate 
was  higher  and  had  no  reason  to  'suspect  that  the  freight  rate  would 
Toe  higher  and  the  complainant  as  well  .as  the  hroker  did  not  know  this 
until  the  freight  charges  were  paid.     Hie  complainant  failed  to 
establish  by  a  fair  preponderance  of  the  e-Vidence  that  reparation 
should  be  awarded  against  the  respondent  for  the  difference  between 
the  freight  rate  between  Sesser  and  Centralia,  111.  ,  and  therefore 
the  coinplaint  .  should  be  dismissed. 

S-916,  January  5,  -1335,  Dockets  II85  and  IIO3:     (S.  P.)  .••  . 

BILL  BAILEY  COMPMY,  EDM,   IDAHO  vs.  F.i^  BALD!7I1T  &•  COMPANY,  CHICAGO, 
AED  COUITERCOMPLAINT 

Violati^on  charged:  Failure  ti*uly  and  correctly 
to  account. 

Frincip^al  poinjfcs_involved:  Potatoes,  frozen  before 
shipment,  not  in  suitable  shipping  condition; 
diversion  constitutes  acceptance;    no  right  of 
setoff  when  debt  not  arising  in  same  capacity. 

Order:  Reparation  awarded  Bailey  in  the  sum  of 
$1.61. 

Outline  of  Pacts 

Bill  Bailey  Company  during  December,  1932,  sold  resT)ondent  one 
carload  of  U.S.  1  potatoes  at  $1S7.20  f.  o.  b.     Contract  price  was  paid 
by  respondent  to  complainant  prior  to  arrival  of  the  shipment.  The 
potatoes  were  loaded  into  cai"  PPE  SOU  during  extremely  cold  weather 
and  during  'the  'process  of  loading  it  was  discovered  that  a  portion  of 
them  were  in  a  frozen  condition.     Such  sacks  as  showed  freezing  were 
removed  from  the  car  to  the  cellar,  resorted  and  again  loaded  into  the 
car.     Shipment  was  inspected  at  destination  by  representatives  of 
respondent  and  the  Wesco  Pood  Company  and  subsequently  diverted  to  the 
latter  at  Charleston,  West  Virginia,  where  further  inspection  showed 
that  some  interspersed  sacks  contained  frozen  potatoes.     The  shipment 
was  reconditioned  resulting  in  a  loss  to  the  buyer,  , including  labor 
and  new  sacks,  of  $6U. 6I,  w?.iich  sum  Baldwin  paid  to  Wesco  and  claims  from 
complainant  herein.     The  record  discloses  that  Baldwin  handled  other 
cars  of  potatoes  for  Bailey  on  a  commission  basis,  on  which  he  collected 
$63.00  but  withheld  said  sum  to  apply  on  the  amormt  due  from  Bailey  on  , 
PEE  9011. 
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Respondent  admitted  that  the  potatoes  in  controversy  were 
purchased  on  an  f.  o.Td.  basis  and  the  inspection  at  destination  can, 
therefore,  he  accepted  only  as  evidence  of  the  probable  condition  of 
the  potatoes  at  time  of  shipment.     The  inspection  made  at  destination 
in  this  case,  however,  should  receive  considerable  consideration  since 
it  is  well  laiown  by  fruit  and  vegetable  inspectors  that  it  is 
altogether  possible  for  potatoes  to  be  in  a  frozen  condition  at  the 
time  of  inspection  and  that  such  freezing  occurred  prior  to  the  time 
of  loading  as  certified  by  the  inspector  at  Charleston,  West  Virginia, 
and  yet  such  condition  might  not  be  detected  by  the  shipping  point 
inspector.     The  record  disclosed  that  the  weather  was  severely  cold 
and  .the  Bill  Bailey  Company  was  having  considerable  difficulty  in 
preventing  freezing  injury  at  the  time  the  car  in  question  was 
loaded.     The  fact  that  frozen  potatoes  were  found  in  interspersed 
sacks  scattered  throughout  the  carload  is  fairly  conclusive  proof 
that  freezing  did  not  occur  in  the  car.     The  potatoes,  therefore, 
must  have  been  damaged  by  freezing  prior  to  shipment  although  most 
likely  this  injury  was  n.ot  easily  detected  at  the  time  shipping  point 
inspection  was  made. 

Rulings  included  in  Decision 

1.  The  potatoes  when  shipped  were  not  in  suitable  shipping 
condition  for  the  reason  that  a  portion  of  the  potatoes  in  many  bags 
interspersed  throughout  the  car  had  been  injured  by  freezing  before 
or  at  the  time  of  loading. 

2.  Diversion  of  the  carload  of  potatoes  by  respondent  while 

in  transit  constituted  acceptance  but  would  not  preclude  respondent  from 
setting  up  its  damage  as  the  result  of  complainant's  breach  of  contract. 

3.  Regardless  of  how  much  respondent  m.ay  have  been  damaged  by 
the  failure  of  complainant  to  ship  the  kind,  quality  and  grade  of 
potatoes  purchased,  no  right  or  authority  was  thereby  secured  by  re- 
spondent to  withhold  funds  collected  for  complainant  to  apply  on  the 
loss  thus  sustained,  the  law  being  that     an  agent  or  attorney,  who 
by  virtue  of  special  authority  has  received  money,  cannot,  when  sued 
by  his  principal,  set  off  a  debt  due  to  himself  in  a  matter  not 
arising  out  of  his  agencj'-.     The  debt  not  being  due  in  the  same  right 
or  capacity  lacks  that  mutuality  which  is  essential  to  the  right  of 
setoff. 

K     The  sum  of  $63  held  by  respondent  as  agent  for  complainant 
was  credited  against  respondent's  damages  of  $bU, 6I  resulting  from 
breach  of  contract  and  complainant  was  ordered  to  pay  respondent  the 
balance  of  $1, 6I  in  full  settlement  of  damages  incurred. 


S-922,  Jan.   11,  I935,  Docket  I3U0:     (S.P. ) 


MSRRILL  LYTLE  FRUIT  COIviPMY,  ''aUl^mAPOLIS,  MINIT.  vs.  C.  S.  HAYES  &  SO¥i, 
MUSZO&EE,  OKIA. 

yi£lation  charged:  Failure  to  deliver  in 
■  ■        accordanGe  \7ith  contract. 
•    ■     Pr,iinci;£al  point  involvedj_  Burden  of  proof  upon 
complainant. 
'  ■■'  ^rd^^l-  Case  dismissed. 

•/ ,  -  -      Outline  of  Facts 


■  Complainant ■  alleged  that  respondent  through  thev^l^A^^White 
Brokerage-  Co.   sold  hin  one  carload  of  Oklalioma  hushel-ZBantam  Corn 
U.  S.#l,  mature,  frep  from  worms  at  $1.25  f.o.'b,  and  142  Wiiite  Corn 
at  $1.00  f,  o.D,   top  ice  extra;     that  upon  arrival  of  the  car  the  corn 
was  badlv  infested  with  worms  and  on  account  of  respondent's  failure 
to  deliver  in  accordance  with  the  contra.ct  terms  complainant  was 
damaged  in  the  sum  of  $325. 

The  evidence  disclosed  that  the  complainant  did  not  enter  into 
any  contract  of  purchase  and  sa.le  with  the  respondent.     The  respondent 
did  ship  on  or  ahout  June  25,   1933  '^^         ^hK   White  Brokerage  Co.  a 
carload  of  corn  and  received  no  payment  from  either  the  complainant  or 
the  W.  A.  Wliite  Brokerage  Co. 

Ruling  included  in  Decision 

Com-plainant  failed  to  estahlish  "by  a  fair  preponderance  of  the 
evidence  that  a  contract  of  sale  was  entei'ed  into  hy  respondent  for 
the  sale  of  a  carload  of  corn  and  the  complaint  was  dismissed. 

S-923  -  Jan.  12,  1935,  Docket  lU62:     (S.P.  ) 

LEO  S.  BERLINER  &  CO.,   CHICAGO,   ILL.  vs.  W.B,  S3IAFER  INC.,  NORFOLK, VA. 

Violation  charged:  Failure  to  account  for  deficit. 
Principal  poi^nt  ^involved:  Agent,  shipping  goods  for 

undisclosed  j)rincipal,  liable  for  deficits  incurred 

in  handling  consignraents. 
Order:  Reparation  awarded  complainant  in  sum  of  $97- 

vdth  interest. 
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Outline  of  Facts 

Complainant  alleged  that  it  handled  on  commission  for  the  account 
of  respondent,  a  carload  of  kale  resulting  in  a^  deficit  of  $97 
spondent  in  a  formal  answer  stated  that  the  complaint  alleging  a  deficit 
of  $97.1+6  "  is  a  fraud  and  deception"  and  that  complainant  well  knew  that 
the  kale  "belonged  to  one  M.J.Simpson,  a    farmer  of  that  locality,  and 
was  merely  hilled  in  its  name  for  the  purpose  of  diversion  privileges. 
The  evidence  discloses  that  respondent  consigned  the  shipment  to  com- 
plainajit  and  that  at  the  time  compi^nant  received  the  kale  it  v/as 
not  aware  that  the  shipment  belonged  to  anyone  other  than  respondent. 
Ho^vever,  about  three  hours  after  receiving  ajid  breaking  the  shipment 
a  letter  was  received  from  respondent  advising  that  the  kale  was  the 
property: of  M.J.  Simpson. 

Ealing  included  in  Decision 

The  kale  was  sold  for  the  account  of  respondent  and  not  for 
Simpson  and  respondent  should  account  to  com.plainant  for  the  deficit. 

S-926,  Jan.  16,  1935,  Docket  1^93:  (Hearing) 

McDAVITT  BROTHERS,  BROWNSVILLE,  TEXAS,  vs.  SPRACALE  FRUIT  COJIPMY, 
PITTSBURGH,  PA. 

Violation  charged,:  Rejection 

Prinjcipal  point  Involved:     Respondent's  rejection 
justified  because  tomatoes  did  not  meet  terms 
of  contract. 

Order:  Case  dismissed. 

Outline  of  Facts 

Complainant  sold  to  respond.ent  through  McTighe  Brothers,  the 
broker,  one  carload  of  U.S.  No.  1  Globe  tomatoes,  sizes  not  to  exceed 
OOfo  6x7s,  balajice  6x6s  and  larger,  all  good,  tight,  straight  pack, 
Texas  Ranger  brand,  at  $2.00  per  lug  f.o.b.  Texas  shipping  point. 
Due  to  prevailing  rains  coniplainant  failed  to  malce  shipment  on  ¥^y 
7  or  Ivlay  8,  193^^-,  (as  called  for  in  the  contract  of  sale)  and  on 
May  9  complainant  wired  the  broker  the  manifest  of  a  load  then 
available  and  asked  to  be  advised  whether  "this  car  do  for  Spracale". 
The  broker  answered  complainant,  stating  that  "Spracale' s  buyer" 
was  then  not  at  Pittsburgh  but  that  the  broker  believed  the  shipment 
described  by  conrolainant  would  be  "satisfactory  so  bill  it  to  him 
event  uasatisfactory  will  wire  immediately  upon  his  return".  Spracale 
had  not  been  advised  as  to  the  shipment  but  upon  arrival  examined  the 
tomatoes  and  considered  purchasing  at  a  reduction  in  price,  but 
finally  declined  to  accept  the  shipment  as  not  being  in  compliance 
with  the  original  purchase  or  acceptable  at  the  reduced  price  offered 
and  complainant  thereafter  made  resale  of  the  tomatoes  which  resulted 
in  a  loss  claimed  by  complainant  to  be  $753.21. 
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Killing  included  in  Decision 

The  shipment  in  question  did  not  comply  ^vith  size  specifications 
of  contract  of  sale  or  as  to  specified  date  of  shipment  as  respondent 
did  not  consent  to  shipment  on  a  date  later  than  Ifey  S.     Under  such 
circumstances  respondent's  refusal  to  accept  v/as  not  a  rejection 
•without  reasonaole  cause. 

.S-927,  Jan.  16,  1935,  Docket  1105:  (Hearing) 

JOmi  DWiAHTIlII  CO.  ,:  IIC.,  SiU^I  PRAIJGISCO,  CALIF,  vs.  PETER  METORI,  BTC. 
NEW  lOEK. 

7i^latj.on  charge^:  Rejection. 

Princiml  point s_involved:   Count ercomplaint  involving 
setoff  may  be  filed  even  thouigh  more  than  9  months 
has  elapsed;     cantaloupes  not  in  suitable  shipping 
condition;     complainant  m'ast  return  advance. 
■,■  .  Order:  Original  complaint  dismissed;,    count  ercomplaint 

allowed  and  complainant  ordered  to  return  advance  made 
by  respondent . 

Outline  of  Pacts 

Complainant  contracted  to  ship  to  respondent  four  carloads  of 
cantaloupes  "superior  to  Turloclrs"  on  a  guaranteed  advance  of  $120 
per  car  and  payment  of  freight.     Complainant  shipped  the  four  cars 
and  respondent  advanced  $120  per  car.     The  cars  moved  under  standard 
refrigeration  and  v/ithout  unnecessary  delay  but  urion  arrival  at 
destination  an  average  of  appro::iims-tely  one-third  was  decayed,  the 
decay  ranging  from  a.n  average  of  8/i  in  the  carload  showing  the  least 
damage  to  ^Ofo  in  the  car  v/hich  vro.s  in  the  v/orst  condition.  Ref^pondent 
thereupon  rejected  the  cars  which  were  sold  for  freight  charges  by 
the  railroad,  the  amoiont  realized  being  $977'5^  less  than  the  freight 
charges.     Since  respondent  refused  to  pay  this  am.ount  complainant 
became  liable  on  its  bond  with  the  railroad  company.  Complainant 
claimed  the  rejection  was  without  reasonable  cause  and  sought 
reparation  in  the  amount  it  was  compelled  to  pay  the  railroa.d  company. 
Respondent  claimed  that  the  certificates  issued  by  the  private  in- 
spection service  at  destination  showed  the  cars  not  to  have  been  in 
suitable  shipping  condition  and  that  for  this  reason  their  rejection 
was  justified.     Complainant  had  not  obtained  any  inspection  on  the 
cars  at  shipping  point  and  such  evidence  as  complainant  presented 
was  not  deemed  to  possess  greater  weight  than  that  furnished  by  the 
inspection  certificates  at  destination.     It  was  held  that  the  evidence 
clearly  indicated  that  the  cantaloupes  were  not  in  suitable  shipping 
condition. 


-  i6i  - 


Respondent  in  its  answer  set  up  as  a  defense  not  only  the 
allegation  that  the  cantaloupes  "'^vere  not  in  suitable  shipping  condition 
hut  that  it  was  entitled  to  reimbursement  for  the  amount  of  the  advance 
made  on  the  cars.     Complainant,  contended  that  this  count ercomplaint 
was  filed  more  than  9  months  after  the  cause  of  action  accrued.  The 
Secretary  held  that  this  was  immaterial  and  that  the  claim  was  not 
harred  unless  it  had  accrued  more  than  9  months  prior  to  the  comraendement 
of  this  proceeding. 

Rulings  included  in  Decision 

1.  The  deposition  of  an  employee  of.  complainant  who  supervised 
the  packing  and  loading  of  the  melons,  and. of  a  disinterested  party 
not  .shown  to  he  qualified  as  an  inspect 0!p    of  fruits  and  vegetables  who 
testified  more  than  two  years  later  that  the  melons  v/ere  G-rade  US-1, 
can  not  be  considered  of  sufficient  weight  to  offset  the  testimony  of 
the.  inspect or  and  other  witnesses  who  testified  as  to  the  condition  of 
the  melons  at  destination. 

2.  The  statute  stops  running  against  a  setoff  at  the  date  of  the 
commencement  of  the  action  in  which  it  is  pleaded;     the  date  of  pleading 
a  set  off  is  immaterial.     Respondent  may  rest  upon  his  rights  to  assert 
a  counterclaim  until  the  time  comes  to  assert  it  in  his  answer  without 
its  being  subject  to  any  other  defense  than  it  would  have  been  subject 
to  at  the  time  of  the  commencement  of  the  proceeding  by  the  filing  of 

the  complaint.     If  the  statute  of  limitations  has  not  run  against  respond- 
ent's claim  at  the  time  of  the  filing  of  the  complaint,  it  may  be  set 
up  in  the  answer  even  though  the  statutory  period  of  time  has  elapsed 
before  the  answer  is  filed. 

3.  Complainant  ordered  to  return  the  amount  of  advance. 
S-929,  Jan.  17,  1935,  Docket  1300:  (s.P.) 

PACIFIC  FRUIT  &  PRODUCE  CO.  .SEATTLE,  WASH.,  vs.  GILINSKY  SOUS  CO.  ,01/iAEIA, 
NEBR. 

Violation  charged,:  Rejection  without  reasonable 
cause. 

Prinoipai  ^oint  involved:    P.O.B.  acceptance  final 

precludes  later  rejection. 
Order:  Complainant  awarded  reparation  in  the  sxun  of 

$233. SO,  with  interest. 
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Outline  of  Facts 

Conrplainant  and  respondent  entered  into  a,  contract  for  the 
ptirchase  and  sale  of  a 'carload  of  potatoes.     O.C.  Timnions  DistrilDuting  Co 
acted  as  agent  and  "both  parties  relied  "apon  the  telegrams  leading  up 
to  the  sale  of  the  potatoes  on  July  2U,  1933  and  the  provisions  con- 
tained in  the  standard  memorandum  of  sale  executed  by  the  "broker.  Upon 
arrival  of  the  car  at  destination  respondent  rejected  relying  upon  the 
Federal  certifica-te  issued  at  Omaha  on  July  27,  1933 •  Coniplainant 
relied  upon  the  Federal-State  inspection  certificate  dated  July  20, 
1933  at  shipping  point.     The  telegrams  which  were  material  to  the 
question  at  issue  were  as'  follows:    July  22,  Timmons  to  Pacific  Fruit, 
"SOLD  GILIITSKI  CAR  USOITE  COBBLERS  ROLLING-  OR  TOMY  SHIPMENT  $1.2S 
FOB  COlIFIRIvI  QUOTE  MORE";-,  July  22,  Pacific  Fruit  to  Timmons  "COBBLER 
llARKET.  HIGHER  TODAY  ITOW  TWO  DOLLARS  HAVE  CAR  OUT  T1/7E1TTIETH  PFE  71^^25 
CERTIFICATES  READ  C-E^TERALLY  Om  SEW  SI&HTS  TO  FOUR  INCHES  DIA^£STER 
MOSTLY  TliYO  TO  THREE  A2TD  ONE  QUARTER  LESS  THM  TWO  PERCENT  UNDER  ONE 
AND  SEVEIT  EIGHTHS  FAIRLY  MATURE  FIRM  CLEAN  GSiCCRALLY  SMOOTH  NO  DECAY 
GRADES  USONE  FOB  ACCSPTAITCS  FINAL  SUBJECT  APPROVAL  DETAILED  FEDERAL 
INSPECTION  CERTIFICATE  BY  WIRE";  July  22,  TimTions  to  PACIFIC  FRUIT, 
7:55  p.m.  "O.K.  GILINSKY  SUBJECT  APPROViL  GOVEBFi^SNT  INSPECTION  CAR 
OUT  TWENTIETH  WIRE  COlvDPLSTS  INSPECTION  QUOTE  COUPLE  MORE"; July  23,  ■ 
Pacific  Fru.it  to  Tiraraons  "GILINSKY  GENERALLY  01^  SEVEN  EIGHTHS  TO 
FOUR  INCHES  IN  Dliil.IST'SR  MOSTLY  TWO  TO  THREE  ONE  FOURTH  INCHES  IN 
DIMETER  LESS  THAN  TWO  PSRCEITT  UNDER  ONE  SSTO  EIGHTHS  INCHES  IN 
DIAIETSR  POTATOES  FAIRLY  FIHa  CLE^m  GSNUDR/^LLY  SMOOTH  DEFECTS  OF 
GRADE  WITHIN  TOLER/iiJCE  NO  DECAY  USONE  PFE  71U25  BOOKED  UP  AT  PRESENT 
TRY  QUOTE  TOMORROW";  July  2'4,  S-.^OMf.  Timmons  to  Pacific  Frait , 
"OKAY  GILINSKY  COmiCIL  BLUFFS  IOWA  PROVIDED  YSLL  M.ITURED  CONFIRI/I  ' 
PFE  71I425  QUOTE  FOR  IIvKEDIATE  SHIPMSITT";     July  2^,  Pacific  Fruit 
to  Timmons,  S:15        "CONFlRI/i  GILINSKY  COUITCIL  BLUFFS  FOB  ACCEPTMCE 
FINilL  SUBJECT  APPROV.iL  DETAILED  FEDER.IL  INSPECTION  CSRTIFICiiTE  BY 
WIRE  AS  PER  ORIGIN^IL  AGREEI.IENT  ADVISE".     In  the  memorandum  of  sale 
under  the  term  "special  agreem.ent"  it  was  stated  "accepted  on  v;ired 
Government  inspection."  i'lfter  this  'statement  there  was  given  an 
excerpt  from  the  inspection  certificate  v/hich  read:   "Generally  one 
seven  , eights  .to  four  inches  diameter  mostly  -two  to  three  and  one 
quarter  less  than  two  percent  under  one  and  seven  eighths  fairly 
matu.re  firm  clean  generally  smooth  no  decay  grades  U.S.  No.  1".  The 
memorandum  of  sale  gave  a  suostantially  accurate .quotation  from  the 
inspection  certificate  at  point  of  origin.     The  respondent,  however, 
relied  upon  the  Federal  inspection  certificate  made  at  Omalia  under 
date  of  July  27  at  2P.M.     This  inspection  was  limited  to  condition 
only  and  did  not  find  that  the  potatoes  did  not  grade  U.S.  No.  1. 
Respondent  also  contended  that  there  was  an  unreasonable  delay  on 
the  part  of  the  complainant  in  disposing  of  the  potatoes  between 
July  27  and  August  2  when  they  were  shipped  to  Minneapolis  for  resale. 
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:   Rolings  included  in  Decision 

Under  the  special  agreement  in  the  raeniorand-um  of  sale  this 
"became  an  f.o.b.  acceptance  final  and  since  the  Oovernraent  inspection 
was  wired  to  respondent  and  indicated  that  the  car  met  the  terras  of 
the  contract,  respondent  was  'boimd  thereby. 

Complainant,  during  the  time  which  elapsed  between  rejection 
and  resale,  was  endeavoring  thro-^j^  the  "broker  to  have  the  respondent 
accept  the  potatoes  and  did  not  ascertain  definitely  that  respondent 
would  not  reconsider  its  rejection  until  Au^st  1.    Under  the  circum- 
stances it  could  not  be  said  that  there  was  an  unreasonable  delay  on 
the  part  of  complainant  in  making  a  resale.     Complainant  was  awarded 
reparation  in  the  difference  between  the  original  price  and  the  resale 
price. 

S-932,  Jan.  22,  1935,  Docket  1^9^+:  (S.P.) 

KNAEBEL  PRODUCE  COW  MY ,  PITTSBUSGH,  PA.  vs.  DeZAUCHE,  INC.,  OPELOUSAS, 
LA. 

Violation  charged:  Failure  to  deliver. 

Prj.nciml  £Oj,nt  Involved:  Complainant  must  prove  case. 

Order:  Case  dismissed. 

Outline  of  Pacts 

Complainant  and  respondent-  entered  into  a  contract  whereby 
respondent  was  to  ship  to  complaina^nt  "one  car  U.S.  #1  Kilndried 
Porto  Rican  Sweet  Potatoes  in  crates  clean  bright  stock  —  full  tight 
pack  ~  ©  $1.37i  crate  DELIVERED."      The  potatoes  were  to  be  shipped, 
under  standard  ventilation  and  the  memorandum  of  sale  was  dated 
December  9.  1933-    The  Pederal-State  inspection  certificate  at 
shipping  point  read  in  part:     "Stock  is  firm,  clean,  bright,  fairly 
smooth  and  fairly  well  formed.    About  ^fo  grade  defects  consisting 
mostly  of  misshapen  and  bruises.    Grade:     U.S.  Uo.  1".    The  sweet 
potatoes  were  inspected  twice  after  arrival.    The  first  inspection 
made  on  December  13  showed  that  the  potatoes  were  "fairly  clean  mostly 
dark  colored  occasional  clean  and  bright  potatoes  have  an  aged 
appearance".    The  second  inspection  was  made  December  1^  and  read: 
"Examined  a  number  of  crates  in  various  parts  of  load  and  find 
from  5  to  15^  decay  mostly  stem  end  mold  forming  at  decay  spots." 
The  complainant  accepted  the  potatoes  and  paid  for  them  but  contended 
that  they  did  not  meet  the  specifications  of  the  contract  and  that 
complainant  was  thereby  a.am£iged  in  the  sum  of  $3SO.S7.  Respondent 
contended  that  the  potatoes  were  U.S.  No,  1  and  met  the  terms  of  the 
contract;     that  they  were  inspected  upon  arrival  on  December  13  and 
then  found  to  be  sound  and  to  meet  the  specifications  of  the  contract 
of  sale;  and  that  they  were  unloaded  by  complainant  and  paid  for 
several  days  thereafter. 
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The  complainant  was  called  upon  to  furnish  a  sv/orn  statorr.ent 
in  support  of  the  corn]plaint  ■  "but-  failed  to  do  so  and  the  only 
evidence  offered  were  the  statements  made  atovo  of  the  inspections 
upon  arrival. 

■  Ruling  included  in  Decision 

Complainant  failed  to  estahlish  O'f  a  preponderance  of  the 
evidence  that  the  sweet  potatoes  did  not  conform  to  the  specifications 
of  the  contract  and  the  case  was  therefore  dismissed. 

3-933,  Feh.  2,  1935,  Docket  657:  (Hearing) 

SMZ01TE-PALMIS-41T0  GO.,  CrUGIFiTATI,  OHIO,  vs.  DAM  ivIAEKETIlI&  CO., 
YOAKUlvJ,  TSXA.S. 

Violation  charged:  False  and  m-isleading  statement. 
Principal  po_ints_ involved:   Car  ship  3ed  day  later  than 

represented  "by  shipxoer;     complainant  must  prove 

damages. 

Order:  Complainant  awarded  nominal  da.mages  of  $1.00. 

Outline  of  Facts 

Respondent,  throtigh  an  exchange  of  telegrams,  sold  complainant 
a  car  of  tomatoes.    Respondent  wired  complainant  from  Yoakum,  Texas, 
June  7>  1931  stating  the  manifest  and  that  the  car  was  "out  last  night" 
At  the  time  the  telegram  was  sent  the  ca,r  was  not  in  fact  fully  loaded 
"but  had  only  heen  partially  loaded  at  Flatonia,  Texas  and  the  loading 
v/as  to  be  completed  at  G-iddings,  Texas.     The  loading  operations  at 
G-iddings  resulted  in  a  delay  in  shipment  of  approximately  twelve 
hours  and  had  the  car  "been  fully  loaded  on  June  6  so  that  it  could 
have  moved  forward  to  destination  it  would  have  arrived  at  Cincinnati 
on  June  11,  1931 »  "tlie  date  on  which  com.xDlainant  expected  the  car,  hut 
on  accoxmt  of  such  delay  at  biddings  it  did  not  arrive  at  destination 
until  Jvjie  12,  1931-     It  v/as  clear,  therefore,  from  the  evidence  that 
there  was  a  delay  of  one  day  in  arrival  of  the  car  at  destination 
hut  complainant's  proof  of  loss  sustained  on  account  of  such  delay 
wa,s  not  clear.    He  claimed  loss  in  the  sum  of  $113.^0  which  he  said 
was  hased  on  the  difference  in  market  qtiotations  on  this  commodity 
between  the  dates  of  J-ane  11th  and  June  12.    However,  the  complainant 
failed  to  definitely  show  v/hat  difference,  if  any,  there  was  in  the 
market  value  of  Texas  tomatoes  at  Cincinnati,  Ohio,  "between  June  11, 
and  June  12,  1931- 

Rii.lings  included  in  Decision 

1.     Respondent's  wire  of  Jxme  7  that  the  car  was  "out  last 
night"  meant  that  the  car  had  been  delivered  to  the  railroad  company 
in  a  completely  loaded  condition  on  Juno  6  and  therefore  was  false 
and  misleading. 
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2.    The  evidence  was  insufficient  to'  support  a  reparation  ^ 
award  in  complainant's  favor  and  therefore  only  ncminal , dairages  in.  ■•  ' 
the  sum  of  $1.00  could  te  av/arded. 

S-9H1,  Feh.  U,  1935, Docket  1U3I:  (S.P.) 

PUPILLO  FHUIT  COuMFf,  ST.  LOUIS,  MO.  vs.  SGIDIO  CICCOLELLA,  iU5MY,lT.Y. 
Violation  charged:  Hejection 

Princiml  ^oint  involved:  Buyer  mast  pay  for  proqluce 

meeting  contract  terms 
Order:  Reparation  awarded  complainant  in  the  sum  of 

$5+30.52,  vdth  interest. 


Outline  of  Facts 

Complainant  "by  contract  in  T/riting  sold  to  respondent  through 
Richman  &  Samaels,  ilew  York,  and  G-ene ral  DistriDutors,  Inc.,  of  Albany, 
"brokers,  "one  carload  of  U.S.  llo.  1  tahle  seedless  gra,pes  a>t  fO^i  per 
lug,  f.o.D.  Sweet  Sue  Branc.".    The  broker's  standa-rd  nemorand-mi  of 
sale,  dated  Octoher  3.  1333 »  ^'^'as  executed  by  the  G-eneral  Distributors, 
Inc.    Upon  arrival  of  the  car  at  Albany  respondent  ordered  the  removal 
therefrom  of  35  lugs  for  purposes  of  delivery  to  the  trade  and  not 
for  inspection.    Shortly  thereafter  on  the  same  day  respondent  notified 
the  Albany  broker  of  his  refusal  to  accept  the  car.    The  complainant 
through  the  ITew  York  broker  diverted  the  car  immediately  upon  notice 
of  rejection,  less  the  35  I'^'s  which  it  did  not  -mow  had  been  removed 
from  the  car,  and  upon  resale  received  the  net  proceeds  of  $275-02. 
There  v/as  neither  government  no:r  state  nor  other  recognized  inspection 
of  the  grapes  at  destination.     There  was  no  official  inspection  at 
shipping  point  but  complainant  furnished  sworn  statements  of  eleven 
persons  as  follows:  "we  packed  and  ha,ndled  and  inspected  grapes  in 
car  PFE  29SOS,  shipped  September  23,  1933,  aiicL  that  they  wei-e  better 
than  U.S.  Ho.  1  Table  grapes  and  as  good  grapes  as  were  shipped  during 
the  season  of  1933*"    Respondent  contended  he  rejected  the  grapes 
because  they  v/ere  "loose  pack  so  that  they  had  been  bruised 
considerably"  and  that  "they  seemed  to  be  of  short  weight".  A  cer- 
tificate of  the  Transcontinental  Ei-eight  Bureau  dated  Sanger, 
Calif.  Sept.  23,  1933  showed  the  average  gross  weight  of  the  lugs  as 
28  lbs  and  the  net  weight  25  lbs. 

Ruling  included  an  Decision 

The  evidence  ino.icated  that  com.plainant  corrrplied  with  "the  terms 
of  the  contract  and  that  respondent's  rejection  of  the  grapes  was 
without  reasonable  cause  and  in  violation  of  the  Act.     Reparation  was 
awarded  complainant  in  the  strai  of  $^30.52,  which  was  the  difference 
between  the  original  price  and  the  amount  received  upon  resale. 
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S'elD.  o,  1935,  Docket  I5I2  and  I5I2-A:  (S.P.) 

CARUSO  PRODUCE  'COIvIPMI,  lie.  ,  SYR^ICUSE,  iT.Y.  vs.  A.C.  TTILiaiTS,  TilC, 
KimSTEEE,  S.C.  and  co-oirtercoinplaint . 

Vi^latj-on  charged:  Failure  to  deliver. 
Prj-ncijoal  :ooi.njt  involved:   Conrola-inant  rmist  prove 

damages  claimed. 
Ord,er:,  Coiriplaint  a.nd  count ercomplaint  dismissed. 

Outline  of  Pacts 

Coraplainant  and  respondent  entered  into  a  contract  for  the  purchase 
and  sale  of  6OO  tuhs  of  Clark's  long  green  cucumbers  at  $1  per  tut, 
plus  $30  "brokerage,  or  a  total  sum  of  $630,  to  he  shipped  hy  express 
to  con5)lainant  at  Syracuse.     On  June  6,  193^ j  6OO  tuhs  of  cucumhers 
were  shiioped  hy  respondent  and  transferred  to  express  car  Southern 
129  at  Coluinbia,  S.C.  to  complainant  at  Syracuse.     Respondent  drew 
a  draft  on  complainant  for  .563O  and  the  dra.ft'was  honored  for  the 
full  sum  called  for,  out  soon  thereafter  payment  was  stopped  "by 
complainant  ¥/ho  contended  that  the  cucumhers  received  did  not  meet 
contract  specifications.     Complainant  requested  damages,  for  respond- 
ent's failure  to  deliver  cucambers  in  accordance  with  the  terras  of 
the  contract,  in  the  s-iom  of  $630,  plus  $210  which  it  was  claimed  was 
the  difference  between  the  contract  price  and  the  market  price,  or 
a  total  of  $SUO.    ■  , 

'The  respondent  denied  that  the  contract  called  for  Clark's  long 
green  fancy  graded  cucumhers  or  that  the  cucumhers  failed  to  meet 
contract  requirements.     On  arrival  of  the  car  it  was  rejected  by  com.- 
plainant  and  later  sold  at  the  request  of  the  Railway  Express  Agency 
for  the  gross  sum  of  $S9'50'     Respondent  claimed  damages  of  $630.00. 

Rulings  included  in  Decision 

1.  Respondent  failed  to  ship  the  kind  and  quality  of  cucumbers 
called  for  in  the  contract  of  purchase  and  sale.     Com.plainant '  s  rejection 
therefore  v/as  not  without  reasonahle  cause. 

2.  Coraplainant  did  not  sufficiently  show  any  certain  amount  of 
damage  actually  sustained.     The  loss  of  profits  might  have  been 
considered  a  proper  measure  of  damages  if  sufficient  proof  had  been 
furnished  sho?/ing  the  prevailing  ma.rket  price  for  Clark's  cuc-umbers  at 
the  time  this  controversy  arose,  tut  a.  computation  of  this  natiire  can 
not  be  based  upon  the  unsupported  statement  of  complainant  or  its 
employees.    Both  the  complaint  and  count ercomplaint  were  therefore 
dismissed. 


S-9^D,  >eT3.  12,  1935,  Docket'  l457:  (S.T.) 

WESCO  FOODS  C0MPA2TY,_CHICA&0^  ILI;.  _vs  .JvIOUlITAK  _S5AirES._DISTRI2IJT0HS,_inC^, 
DE1V1E,_C0L0RAD0.    '  ■  "  '  ~ 

iTiolation  cliarged:  Failure  to  account. 
'Principal  point  involvedj.  Set-off  allowed. 
.        :  ■  Order;  Separation  awarded  corrolainant  in  the 
sum  of  with  interest. 

Outline  of  Facts 

Respondent  sold  to  complainant  a  carload  of  potatoes  on  a 
delivered.  Das  is  at  St.  Louis,  Ho.,  v/hich  did  not  conform  to  the  contract 
of, sale  due  to  excessive  decay.    Upon  arrival  of  the  potatoes  the  re- 
spondent authorized  the  complainant  to  have  them  accepted  "by  the  ICroger 
G-rocery  Company  promising  protection  on  account  of  decay  and  the 
necessary  lahor  in  reconditionii-\3  the  potatoes.      Coraplaina^nt  alleged 
that  there  was  a  loss  of  $159*20  which  it  pa.id  to  the  Kroger  G-rocery 
Co.     There  \7as  some  dispute  between  complainant  and  respondent  as  to 
the  actual  loss  incurred  by  complainant. 

The  evidence  showed  that  in  reconditioning  the  potatoes  there 
was  a  loss  of  UO  bags  v/hich  at  $2,05  P^j^  "ba^  amounted  to  $S2,  and  labor 
of  l6S  hours  which  at  ^0;^  per  hour  amounted  to  $67.20,  or  a  total  loss 
of  ^51^9 •20,  v;hich  was  the  amount  of  loss  sustained  by  coiiplainant  on 
the  potatoes.    However,  during  the  same  month  tha-t  the  transaction 
herein  took  place,  the  complainant  sold  to  the  Krager  G-rocery  &  Bailing 
Co.  six  carloads  of  potatoes  on  which  respondent  was  required  to  pay 
additional  switching  charges  amounting  to  $73-1^  v/hich  s?aould  have 
been  paid  by  complainant.     A  set-off  of  $73.1^  should  be  allowed  and 
deducted  from  the  damages  of  $149.20  referred  to  above,  leaving  $76.06 
owing  to  complainant  by  respondent. 

Huling  included  in  Decision 

Hespondent  failed  truly  and  correctly  to  account  to  complainant 
in  the  net  sura  of  $76.06.     This  amo^jjit  was  awarded  complainant,  with 
interest,  as  reparation. 
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S-950,  Feb.  15,  1935,  Docket  (S.P.) 

SAW  G-MSS  FAEaS,  inc.,  EEW  YOBK,  IJ.Y.  vs.  .SPAJ)A  FRUIT  OOMPM'i,  INC., 
TA1,IPA,  FLA. 

Violation  charged:  Failure  to  truly  and  correctly 
account . 

Principal  E0j,nt  involved:  Buyer  instructed  to  turn 
over  portion  of  money  to  third  firm  which  seller 
owed. 

Order:  Complainant  aY/arded  reparation  in  the  sum  of 
$^-07.'45,%/ith  interest. 

Outline  of  Facts 

Complainant  and  respondent  entered  into  a  contract  under  which 
the  respondent  sold  for  the  account  of  the  cor.:plaina,nt  ten  carloads  of 
cabhage.     Com]plainant  gave  written  authority  to  the  respondent  to  deduct 
from  the  net  proceeds  of  the  sale  of  the  cabbage  $52^5 '55  3-^^  P^7 
this  amount  to  the  Peninsular  Distributing  Corp. ,  but  respondent  paid 
$953  to  that  corporation.     Complainant  objected  to  respondent  deducting 
brokerage  charge  on  the  cars.     Respondent  contended  that  he  was  author- 
ized by  complainant  to  pay  the  amount  which  the  latter  owed  to  the 
Peninsular  Distributing  Corp.  and  that  respondent  did  this  and  no 
complaint  was  made  until  nearly  a  year  had  elapsed.    However,  respond- 
ent failed  to  establish  by  a  fair  preponderance  of  the  evidence  that 
the  v^ritten  authorization  was  changed  so  as  to  authorize  the  respond- 
ent to  pay  an  additional  amount  of  $^07.^5  ^'^  ^^^^  Peninsular  Distributing 
Corp.    Respondent  was  entitled  to  brokerage  of  $20  on  each  car  but  only 
charged  $180,  omitting  to  charge  brokerage  on  one  car  apparently  through 
oversight . 

Ruling  included  in  Decision 

Respondent  failed  to  account  truly  and  correctly  to  complainant 
for  the  balance  of  the  net  proceeds  amounting  to  $U07.^5'  Reparation 
was  awarded  complainant  in  this  amotijit,  plus  interest. 

S-953,  Feb.  18,  1935,  Docket  I513:  (S.P.) 

CUMMIN&S  BROKERAC-E  CO.,  BELLE  GLADE,  FLA.,  vs.  B.M.  IQIOBEL,  WASHINGTON,  D.  C. 
Violation  charged:  FaiKire  to  account. 

PrinciiDal  point  involved:  Broker  who  acted  only  in  that 

capacity  not  responsible  for  purcioase  price. 
Order:  Case  dismissed. 
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Outline  of  7acts 

Complainant  alleged  that  it  sold  x-espondent  a  car  of  "beans  f.o.t. 
Florida;     that  respondent  accepted,  the  beans  in  compliance  with  the 
contract  of  sale  and  diverted  the  car  to  a  Pittsburgh  dealer  hut  has 
refused  to  pav  the  purchase  price. 

Respondent  maintained  that  it  functioned  only  as  "broker;  that 
to  avoid  any  ratsunderscanding  he  v/ired  complainant  that  "he  did  not 
offer  $2.10  hut  wired  had  offer  of  $2.10";     that  on  behalf  of  respond- 
ent he  sold  car  to  a  Pittsburgh  dealer;     that  on  arrival  at  Pittsburgh 
the  beans  were  badly  frozen  and  damaged  due  to  neglect  and  delay  on 
part  of  the  carrier;     that  to  avoid  further  loss  he  asked  the  Pittsburgh 
dealer  to  handle  to  the  best  advantage;     that  complainant's  interests 
were  fully  protected  for  claim  purposes;     that  upon  surrender  of  the 
bill  of  lading  and  the  signing  of  a  waiver  of  interest  in  the  claim 
by  complainant  more  than  full  recovery  could  be  had. 

The  evidence  showed  that  the  beans  were  finally  sold  and  the  net 
proceeds  therefrom  were  remitted  to  corcplainant . 

Ralin^ included  in  Decision 

1.  Respondent  did  not  purchase  or  agree  to  purchase  the  beans 
but  y;as  acting  at  all  times  in  the  capacity  of  a  broker. 

2.  Due  to  cold  weather  in  VTashington  the  latter  part  of 
February,  193^,  vihen  the  beans  arrived  it  was  impracticable  to  inspect 
and  lonload,  and  respondent  acting  for  the  best  interest  of  complainant 
arranged  for  diversion,  keeping  complainant  fully  advised.     The  complaint 
was  therefore  dismissed. 


S-957,  Feb.  19,  1935,  Docket  I513-A:  (S.P.) 

CUIMIH&S  BROICERilGE  CO.,  3ELLE  C-LADE.  FLA.  vs.  B.LI.  lavTOSEL,  raSHIN&T0F,D.  c. 

Violation  charged: , Failure  to  account. 
PrinciToal  ^oint  involvedi.  Broker  v/ho  acted  only  in 
that  capacity  not  responsible  for  purchase  price. 
Order:  Case  dismissed. 


Outline  of  Facts 


Complainant  alleged  that  it  sold  respondent  a  car  of  "beans;  that 
upon  arriva,l  in  Yfashin;;;ton,  D.C.  the  respondent  could  not  resell  the 
beans  and  offered  to  divert  the  car  to  Plartford,  Conn;     that  the  "beans 
were  diverted  hy  co;:qplainant  a"bout       hours  after  arrival  at  TTashington 
and  sold  at  a  loss. 

Respondent  alleged  that  it  a,cted  only  a-s  a  "brohier;     that  weather 
conditions  when  the  "beans  reached  Washington  were  such  as  to  prevent 
inspection  and  sale  and  complainant  v/as  aoivised;    th^t  complainant 
notified  respondent  that  it  was  holding  him  res  pons  iblfe  for  the  car  and 
not  to  divert  the  "beans  until  further  notice;     that  respondent  then 
endeavored  to  sell  the  "beans  in  Washington  "but  when  a  prospective 
purchaser  was  o'btained  compla,inant  had  already  diverted  the  "beans. 
The  evidence  su'bmittod  supported  the  allegations  of  respondent. 

Ruling  included  in  Decision 

Respondent  agreed  to  liandle  the  "beans  on  a  "brokerage  "basis  and 
made  no  guarantee  at  any  tirae  that  they  v/ould  "be  sold  at  a  different 
price.    Complaint  was  dismissed. 


?eh.  25,  1935,  Docket  I5SO:  (S.P.) 
J.E.  KELSON,  ALTOOilA,  PA,,  vs.  EAROLD  T.  CHRISTIAIT  &  CO.,  HUimilGTOH.W.VA 
Violati-on  charged:  Fa.ilure  to  account. 

Principal  s^i'^^i  involved:     Commission  merchant  entitled 
to  deduct  from  proceeds  on  cars  handled  for  account 
of  shipper  a  deficit  on  another  ca-r  handled  for 
account  of  same  shipper. 

Ord,er:  Case  dismissed. 

Outline  of  Pacts 

Complaine^nt  charged  that  respondent  had  sold  for  his  account  two 
cars  of  potatoes  rendering  a  triae  and  correct  account  sales  therefor, 
hut  withholding  payment  in  that  an  unv;arranted  deduction  of  $1S0  was 
made.    Respondent  acjnitted  deducting  $180  from  the  net  proceeds,  stating 
that  this  was  withheld  "because  on  another  c^ir  the  co:.Tplainant  had  first 
agreed  to  protect  the  pLirchaser  against  loss  which  amounted  to  $150  and 
then  had  refused  to  miil:e  good  on  the  guarantee.     Complainant  admitted 
malcing  such  a  guarantee  and  attempted  to  justify  refusal  to  pay  the 
amount  because  the  loss  was  not  reported  immediately  and  hearing  nothing 
further  coniplainant  had  settled  with  the  grower. 
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.  Raling  included  in  Decision 

In  addition  to  the  tvo  cars  involved  in  this  complaint  respond- 
ent had  handled  a  prior  car.     It  v/as  so  hadly  frosted  that  respondent 
ohtained  from  complainant  a  j'^-aara.ntoe  to  protect  the  purchaser  against 
loss.    There  was  delay  in  advising  the  exact  amount  of  the  loss  due 
to  the  fact  that  this  could  not  he  determined  until  all  the  potatoes 
were  sold.    However,  the  complainant  had  heen  promptly  advised  that 
there  would  be  a  loss  and  respondent  was  justified  in  deducting  this 
loss  from,  the  proceeds  of  the  other  two  cars.    The  coniplaint  was 
therefore  disraissied. 

S-.5)6'4,  March  "6,.  ;i935,  Docket  1557:  (S.P.) 

M.  D3C0LA,  UcDOlTi^,  PA.,  vs.  H.H.  I.IILSS  &  CO.,  IJm  YOBK,  H.Y. 

Violation  charged:  Failure  to.  deliver. 

Prliicipal  points_involved:  Facts  .  strongly  sxigj;est 
misinformation  to  respondent  in  order  to  force 
down  his  price;     coraplainant  failed  to  prove  any 
loss. 

Ovaer:  Case  dismisred. 

Outline  of  Facts 

Complainant  alleged  that  on  June  21,  153'-K  i"t  agreed  to  huy 
from  resxjondent  a  car  of  U.S.  Ho.  1  Coohler  potatoes  in  ICQ  To.  hags 
at  $1.25  per  hag,  delivered  at  McDonald,  Pa.  total  sale  price  heing 
$125,  shipping  point  ITorth  Carolina;     that  the  purchase  was  negotiated 
through  the  Tri-State  Sales  A';ency  \tho  acted  as  oroker  for  hoth 
parties;     that  on  June  22  the  hrol:er  telephoned  complainant  that  the 
shipper  "did  not  get  the  car  out  thai;  day  (June  21)  hut  would  ship  it 
on  June  22;     that  coraplainant  then  advised  the  hroher  that  several  brokers 
had  quoted  him  I?1.20  delivered  for  Jtine  22  shipment  and  under  the 
circumstances,  woiild  expect  respondenij.  to  to2;e  care  of  the  price;  that 
the  broker  then  phoned  that  responden.t  v;as  billing  the  car  at  $1.20 
delivered; _    that  delivery  was  not  raau.e  and  conrplainant  was  obliged 
to  pay  $1.45  delivered  thereby  suffering  a  loss  of  $75. 

Respondent  contended  that  on  the  21st  he  agreed  to  sell  a  car 
of  potatoes  to  respondent  at  $1.25  P'^r  sack  but  on  the  22nd  the  broker 
wired  tliat  complainant  v/anted  to  buy  at  $1.20  and  that  they  could  bu;/ 
plenty  of  potatoes  at  $1.20  per  sack  and  respondent  agreed  to  confirm 
if  that  was  the  market;     that  softer  investigation  respondent  could  not 
learn  of  any  dealers  selling  for  lests  tlian  $1.25  per  sack  and  wired 
broker  "***not  confirming  any  sax  at  one  twenty  today  one  quarter  is 
bottom  for  me  they  can  rot  first";     "that  conplainant  used  lax  jud.gment 
in  buying  elsewhere  at  25^?^  per  bag  h.igher  as  "any  nuinber  of  carlots 
could  have  been  purchased  in  the  Aurora  section  on  June  22  at  $1.25 
delivered  to  points  talcing  Pittsburgii  freight  rates";     that  respondent  did 
not  agree  to  ship  Decola  a  car  of  po-tatoes  at  $1.20  McDonald,  Pa, 
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Complainant,  in  support,  of  his  contention  that  he  "was  obliged 
to  pay  $1.45  delivered  for  potatoes"  submitted  three  receipted  invoices 
for  100  sachs  each  of  potatoes  "v/hich  I  was  forced  to  purchase  due  to 
nondelivery  of  potatoes  purchased  by  :;ie  fromH.&.  Miles  &  Co."  These 
invoices  vreve  da/ced  June  22,  25  and  29-     Tiie  accredited  marhet  reports 
for  the  Pittsburgh  vicinity  from  the  22:id  to  the  29th  showed  that 
potatoes  in  that  vicinity  were  at  least  not  higher  than  $1.25-  l^e 
question  naturally  arose,  if  there  were  plenty  of  cars  available  on 
the  22nd  at  ?1.25  why  did  compla,inant  pay  $1.45  for  100  saclcs  on  that 
date.     The  Secretary  stated  that  the  facts  strongly  suggest  misinformation 
to  respondent  in  order  to  force  down  his  price  and  that  complainant's 
obligatory  piirchase  of  100  sacks  on  the  22nd  justifies  the  assuaiption 
that  he  was  informed  of  respondent's  failure  or  refusal  to  ship  and  that 
such  information  came  to  him  from  his  broker  ?/ho  had  received  respondent's 
telegram  of  the  22nd  stating  that  $1.25  ^Q-s  its  bottom  price.  Respond- 
ent was  ready  and  v/illing  to  deliver  at  that  price.     In  short,  complain- 
ant asserted  that  he  could  get  carlots  of  potatoes  a-t  $1.20  on  the  22nd, 
and  he  laiew  on  that  date  that  respondent  declined  to  ship  at  that  price. 
Why  did  not  complainant  buy  a  car  at  that  price  on  that  day?  The 
Secretary  held  that  v;ithout  a  satisfactory  answer  to  that  question  com- 
plainant's case  mast  fail. 

Ruling  included  in  Decision 

Complainant  did  not  suffer  any  damages  in  conseqtiences  of  the 
failure  of  respondent  to  deliver  the  car  of  potatoes  referred  to  and  was 
not  entitled  to  reparation  from  respondent  on  acco^ont  of  such  failure 
to  deliver.    The  case  was  therefore  dismissed. 

S-967,  March  6,  1955,  Docket  I5S2:  (S.P.) 

FRUIT  SALES  DI  CORP  ORATED ,  ^^EMTCBES,  YfASK.  vs.   CITY  PRODUCE  COL^PANY, 
HAZLj^TOivT,  PA. 

Violation  charged:  Rejection. 

Principal  £oi.nte involved:   ComxDlainant  mast  prove  case; 

car  of  apples  bou^^ht  to  be  "like  last  delivered". 
Order:  Case  dismissed. 

Outline  of  Pacts 

Complainant  alleged  that  it  cold  to  respondent  a  car  of  apples 
fancy  winesap  apples  of  sizes  l63s  and  larger,  natural  run,  at  $1.S5 
per  box,  delivered  at  Hazleton;     th.£'.t  the  apples  were  inspected  at 
Wenatchee,  \iash.  ,  point  of  shipment,  on  May  10,  193^!-  and  reinspected 
at  Philadelphia  on  or  abo-at  May  2i|,  193^  "by  the  Binney  Inspection  Service, 
Inc. ;     that  complainant  shipped  apples  in  compliance  with  the  contract 
of  sale  but  respondent  rejected  same  without  reasona,ble  cause  and  com- 
plainant resold  the  car  for  respono..c;nt '  s  account  at  auction  at  Philadelphia. 
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The  evidence  was  conflicting.    Ho^vever,  it  appeared  tliat  the 
contract  called  for  a  car  of  fancy  winesaps  like  the  last  delivered  (the 
car  "last  delivered",  referred  to  here,  having  "been  shipped  on  April 
13,  193^).     The  Federal-State  inspection  certificate  dated  April  13, 
193^.  i-ead  in  part:     "I'lajority  of  apples  are  firm,  iflany  firm  ripe. 
Two  per  cent  Blue  Mold  rot,  various  stages."    '^he  Federal-State 
shipping  point  inspection  dated  May  10,  1.93^  on  the  car  of  apples 
in  controversy  read  in  part:     "Apples  are  mostly  firm'  ripe,  fev/  ripe. 
Tv;o  per  cent  Blue  Mold  rot,  various  stages."    The  Secretary  held  that 
the  first  car  of  apples  was  substantially  "better  than  the  second,  car 
"because  ai^ples  which  are  "firm,  many  firm  ripe"  V7ill  stand  up  under 
shipment  materially  "better  than  apples  where  the  majority  of  them  are 
"m.ostly  firm  ripe,  few  ripe";     that  since  this  was  a  sale  on  a  delivered 
"basis,  the  respondent  was  vitally  interested  in  the  apples  conforming 
to  the  specifications  of  the  contract  of  sale  upon  arrival.    The  in- 
spection made  hy  respondent  and  a.  representative  of  the  Pennsylvania 
Eailroad  Co.  on  Ivlay  21,  193^"!-  S't  Hazleton  states  that  there  was  an 
average  of  approximately  nine  per  cent  decay.    I-iowever,  the  inspection- 
made  for  complainant  at  Philadelphia  on  May  SU  shov/ed  an  average  of 
two  per  cent  decay.    The  Secretary  held  that  these  inspections  v/ere    ;  ■ 
inconsistent  since  the  apples  could  not  average  9  per  cent  at  Hazleton 
on  May  21  and  2  per  cent  at  Philadelphia  on  Hay  2^4.    Neither  the  com- 
plainant nor  the  respondent  o"btained  a  Pedera-1  inspection  at  either 
Hazleton  or  Philadelphia  and  it  T/as  impossi"ble  to  d.etermine  which  in- 
spection was  correct. 

Haling  included  in  Decision 

It  is  incum""Dent  upon  the  complainant  to  esta'blish  "by  a  fair 
preponderance  of  the  evidence  that  the  apples  conformed  to  the  speci- 
fications of  the  contract  of  sale.  This  the  complainant  failed  to  do 
and  the  case  Y/as  dismissed. 

S~969,  March  6,  I935,  Docket  I5SS:  (S.P.) 

K.B.  POCOCK,  CLSTELAin),  OHIO.  vs.  i.'IARTIII  VEG-ETA3L3  CO.   INC.,  HOBSTOllT, 
TEXAS. 

Violation  charged:  Failure  to  account. 
Principal  point  involvedi  Deficit  incurred  on 

consignment  transaction. 
Order:  Reparation  awarded  complainant  in  the  sum 

of  $90.73. 


Outline  of  Facts 


Respondent  consigned  to  complainant  two  carloads  of  vesetatles, 
one  containing  cabtage  and  tlie  other  containing  catilDage,  turnips  and 
carrots.     Coiriplaiaant  sold  the  cars  for  the  account  of  the  respondent 
for  the  highest  prices  it  va.5  able  to  obtain  but  after  deducting 
expenses  incurred  in: the  sale  and  drafts  of  $300  which  complainant 
had  paid  there  remained  a  total  deficit  on  the  two  cars  of  $30.73- 
Respondent  admitted  the  truth  of  complainant's  allegations  and  stated 
that  "we  owe  this  and  intend  to  pay  it  out  of  the  first  money  we  have." 

Ruling  included  in  Decision 

Respondent's  failure  to  pay  the  deficit  incurred  in  the  sale  of 
the  two  cars  by  complainant  was  a  violation  of  the  Act.     Cornplainant  was 
awarded  reparation  in  the  sum  of  $90-735  with  interest. 

S-970,  March  7,  1935,  Docket  1^03:  (Hearing) 

WASHInG-TOK  VEGEl'ABLE  OROVfERS'  ASSOCIATIOivT,  IKC.  ,  AUBUIffi,  V/ASH.  vs. 
MOTOR  CITT  PRODUCE  COIvIPAImT,  DETROIT,  MICH. 

Violation  charged:  Rejection 

?rj.ncijo£\.l  poj,njt  involvedi.  Suitable  shipping 

condition  of  lettuce. 
Ordej::  Case  dismissed. 

Outline  of  Facts 

Complainant  sold  to  respondent  through  the  V'.A.  White  Brokerage 
Co.  of  Detroit,  Mich,  as  agent  for  both  loai-ties,  two  carloads  of  U.S. 
Ho.  1  Iceberg  head  lettuce  at  $2.75  Psr  crate,  f.o.b.  Auburn,  VJashington, 
cost  of  toxD  ice  extra.     Federal-State  inspection  of  the  lettuce  at 
shipping  point  showed  that  both  cars  graded  U.S.  xTo.  1  and  met  the  terms 
of  the  contract.    However,  Federal  inspection  made  at  destination  showed 
that  one  car  failed  to  grade  U.S.  Ho.  1  on  acco-'ont  of  bruising  and  the 
other  failed  to  grade  US-1  only  on  account  of  decay.     The  lettuce  was 
condemned  by  the  State  Board  of  PJealth  as-ujifit  for  consumption, 
presumably  because  of  snails,  slugs  and  insects  found.     In  this  con- 
nection the  Federal  inspector  at  destination  stated  that  he  found  "some 
bugs  in  one  ca.r  and  snails  in  the  other,  but  not  enough  to  affect  the 
grade". 
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The  evidence  showed  that  the  two  cars  moyed  trnder  normal  trans- 
portation conditions,  and  it  appeared  that  the  discolored  condition 
of  the  outer  leaves  was  caused  "by  hruising  and  prohahly  to  some  extent 
by  the  presence  of  insects.    The  decay  reported  as  Bacterial  Soft  Rot, 
averagiiig  12/5'  in^one  car,  indicated  a  development  of  a  latent  defect 
that  existed  at  time  of  loading.    The  "broker's  raemoranduni  of  sale 
contained  a  "Suitable  shipping  condition"  clause  that  the  commodity 
at  time  of  hilling  "shall  he  in  a  condition  which,  when  shipment  is 
handled  under  normal  transportation  service  and  conditions,  will 
ass-are  delivery  without  abnormal  deterioration  at  the  destination  as 
sp-3cified  in  the  contract  of  sale;"  -  that  "Suitable  -Shipping  Condition 
in  connection  with  reconsigned  or  rolling  cars  shall  be  deemed  to 
mean  tliat  the  commodity,  at  time  of  sale,  shall  meet  the  requirements 
of  the  definitions  of  tide  phrase  provided  for  application  to  direct 
shipments".  These  cars  were  rolling  at  the  time  of  this  transaction. 

Ruling  incltidod  Ih  Dfecision.  .    ■        .  ' 

The  evidence  indicated  that  the  lett-uce,  at  time  of  billing,  .'. 
was  not  in  s.dtable  shipping  condition  and  therefore  respondent.' s 
refusal  to  accept  T/as  not  a  rejection  v/ithout  reasonable  cause  Tdthin 
the  meaning  of  Section  2  of  the  Act.    The  case  v/as  dismissed. 

8-973,  March  20,  I935,  Docket  130I:  (S.P.) 

PACIFIC  PRUIT  &  PRODUCE  CO.,  LOS  AITG-ELES,  CiLIP.  vs.  T.L.  3APJ10H  PRODUCE 
CO.  ,  DELRA.Y  BEACH,  ELA. 

Violation  charged:  Ea,ilure  to  pay  brokerage. 
_?rinclpal_ppint_involved:  A  party  may  not  act  as  a 
purchaser  and  a  broker  in  the  same  transaction. 
Oi-der:  Case  dismissed. 

Outline  of  Pacts 

Complainant  alleged  that  the  International  Pruit  Distributors 
of  Los  Angeles,  Calif.,  acting  as  brokers  for  respondent  sold  to  the 
coiirplainant  two  carloads  of  beans  f.o.b.   shipping  point;  that  the 
reasonable  and  agreed  compensation  to  be  paid  by  respondent  to  com- 
plainant doing  bnasiness  as  the  Interna^tional  Pru.it  Distributors  was 
$50;    that  complainant  paid  for  the  use  and  benefit  of  respondent  upon 
the  last  car  of  beans  the  s-um  of  $3.75  to  the  railroad  coirpany  as 
detention  charges  and  that  respondent  was  indebted  to  complainant  for 
the  total  sum  of  $53.75. 

The  evidence  disclosed  that  the  complainant  is  a  corporation  and 
bought  the  two  carloads  of  beans  from  the  respondent  througli  the  trade 
name  and  style  of  International  Pruit  Distributors.    Uo  answer  was  filed 
by  respondent.    Both  carloads  were  bought  f.o.b.  shipping  point  and 
were  shipped  from  Delray  Beach,  Pla.  to  Los  Angeles.     There  was  no 
evidence  submitted  that  these  detention  charges  of  $3.75  accrued  at  point 
of  shipment  and  therefore  this  claim  v^as  not  allowed. 
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Roliiigs  included  in  Decision 

1.  A  party  may  not  act  as  a  purchaser  and  a,  "broker  in  the 
same  transaction  and  therehy  secure  the  produce  as  a  purchaser  at  the 
lowest  price  possihle  a/nd  at  the  same  time  charge  a  hrokeragc  fee  which 
contemplates  that  the  hroher  will  sell  the  produce  at  the  "best  possihle 
price.    See  Bal'ier  Bros.  vs.  west  Virginia  Brokerage  Co.  PACA  Docket 
ITo.  10,  S-h,  y^here  it  v/as  held  that  the  oroker  is  "under  a  duty  to  use 
every  reacono-Dle  effort  to  secure  the  hest  price  possihle  for  the 
produce";     that  complainant  is  no  more  entitled  to  "brokerage  for  the 
"beans  "bought  by  it  through  the  name  of  the  International  Fruit 
Distri"butors  than  if  it  had  h ought  the  "beans  direct  from  the  respond- 
ent without  using  the  name  of  the  International  Pruit  Distri"butors. 

2.  Neither  the  "brokerage  charges  nor  the  detention  charges 
y/ere  allo\7ed.     The  case  was  disnilssed. 

March  20,  1935,  Docket  l'4k3i  (S.P.) 

M.  TOPLITZKY  &  COiv'!PiaTY,  W.,  mWER,  COLO.,  vs.  S.A.  SHERi^OOD,  LOS 
AITGELES,  CALIF. 

Violation  charged:  Failure  to  deliver. 

PrinciiDal  point  involved:   Potatoes  sold  inspection 

on  arrival. 
Order:  Case  dismissed. 

Outline  of  Facts 

Complainant  alleged  that  it  "bought  two  carloads  of  potatoes  from 
respondent;     that  upon  eirrival  the  potatoes  were  in  a  decayed  and 
rotted  condition  and  complainant  suffered  a  loss  of  $250.88. 

The  potatoes  were  sold  su"bject  to  inspection  and  accepta.nce  at 
Denver.     Upon  their  a.rrival  on  July  17  the  com.plainant  requested 
protection  for  deca»yed  potatoes  and  the  respondent  advised  that  no 
alloy/ance  y/ould  "be  made  and  if  complainant  did  not  accept  the  potatoes 
they  y/ould  "be  diverted.     The  complainant  accepted  the  potatoes  and  paid 
the  full  purchase  price.     The  evidence  also  showed  that  no  representations 
v/crc  made  as  to  the  condition,  grade,  or  quality  of  the  potatoes  and 
that  at  the  time  the  sale  v/as  made  and  the  arrival  of  the  potatoes 
at  Denver  the  resioondent  did  not  lonov/  the  grade  or  quality  of  the 
potatoes  and  therefore  sold  them  subject  to  inspection. 
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-  Ruling  included  in  Decision 

Under  the  circ-uinstances ,  and  particularly  in  view  of  the 
fact  that  the  respondent  promptly  ad.vised  complainant  that  no  protection 
would  he  given  for  any  decayed  potatoes,  the  complainant  should  have 
rejected  if  upon  inspection  they  were  not  found  to  he  satisfactory 
and  thereby  have  given  the  respondent  an  opportunity  to  divert  the 
potatoes.     Con-rplainant ,  however,  elected  to  accept  the  potatoes  and 
pay  the  fv.ll  purchase  price  after  heing  advised  that  no  allowance 
would  he  made,  and  the  complaint  therefore  should  he  dismissed. 

S~9S0,  March  29,  1935,  Docket  1^1-73:  (S.P.) 

EVEEETT  G.  DABROHN,  SCOTTSVILLS,  iM.Y.  vs  SIEGLER  &  SWAIIJ  COMPMY, 
PHILADELPHIA,  PA. 

Violatj^on  charjged:  Rejection. 

Principal  :point.s_involved:  Complainant  rmist  prove 
case;    freezing  injury  to  cahhage;  shipping 
precautions  to  keep  cahhage  from  freezing. 

Order:  Case  dismissed. 

Outline  of  Eacts 

Complainant  and  respondent  entered  into  a  contract  through  a 
hroker    for  the  purchase  and  sale  of  one  carload  of  good,  merchantable 
Danish  cahhsige  at  $^2  per  ton,  or  S^O^.     Respondent  rejected  the  car 
stating  that  it  did  not  meet  the  contract  terms  in  tha^t  there  was 
freezing  injury,  and  complainant  resold  claiming  damages  in  the  sum 
of  $303.10. 

Complainant  contended  the.t  the  cahhage  was  "put  up  right  and 
loaded  right."      Respondent  claimed  that,  considering  the  cold  weather, 
complainant  failed  to  exercise  reasonable  care,  prudence  and  caution 
in  preparing  the  car  for  shipment.    An  inspector  of  the  Binney  In- 
spection Service,  who  inspected  this  cabbage,  testified  by  deposition  that 
"all  sacks  examined  from  various  locations  in  the  load  showed  neai-ly 
all  heads  frozen  tv/o  leaves  deep  to  many  frozen  solid",  and  that  he  did 
not  tiiink  the  shipper  protected  the  cabbage  in  controversy  in  conformity 
with  the  usual  manner  and  practice  in  such  cases.     Depositions  were 
submitted  by  both  parties  as  to  the  condition  of  the  car  for  protection 
against  freezing.    The  evidence  was  conflicting  on  the  question  at 
issue  as  to  v/hether  reasonable  and  customary  precautions  were  taken 
by  the  shipper  to  protect  the  cabbage  against  freezing. 

Ruling  included  in  Decision 

The  Secretary  held  that  the  cabbage  arrived  in  Philadelphia  with 
severe  freezing  injury  found  throiighout  the  load,  and  that  it  is  inciimbent 
upon  the  complainant  to  establish  by  a  fair  preponderance  of  the  evidence 
that  he  exercised  reasonable  care  in  protecting  the  cabbage  from  freezing. 
Complaint  therefore  was  dismissed. 
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S-9S5,  April  5,  1935,  Docket  I50U:  (S.P.) 

I.S.  EELFLiAIT,  SHA.R01T,  PA,,  vs.  E.G.  MILES  &  CO.  ,  llEW  lOEK,  IT.Y. 

Violation  charged:  Failure  to  deliver. 
Prj-iicijoal  point  involvedj.  Coinplainant  raast  prove 

danages. 
Order:     Case  disnissed. 

■■     Outline  of  Pacts 

CoLiplainant  entered  into  a  contract,  through  the  Tri-State  Sales 
Agency  acting  as  broker,  with  respondent  for  the  purchase  of  a  car  of 
U.S.  Uo.  1  Cohhler  potat,o<3S,  at  $1,25  P^j^  't'sg,  delivered.    The  car  was  to 
"be  shipped  on  the  21st  of  Jxme.    Rcspondont  y/ired  its  inability  to  ship 
on  the  21st  hut  stated  he  could  m.'il;e  shipment  on  the  22nd.  Complainant 
then  advised  the  broker  that  he  had  a  quotation  at  $1.20  delivered  and 
would  expect  respondent  to  meet  that  price.    Respondent,  upon  being 
urged  by  the  broker,  agreed  to  $1.20  provided  that  was  the  market  price, 
but  upon  finding  that  the  market  was  not  less  than  $1.25  telegraphed 
that  I1.25  was  the  bottom  price  and  respondent  was  ready  and  willing 
to  deliver  at  $1.25-    Complainant  contended  that  he  pressed  the  broker 
for  information  as  to  the  car  and  getting  no  satisfaction  bought  a  car 
from  Leo  &.  &  A.N.  Altraayer,  brokers,  at  $1.15  f.o.b.,  which  figiired 
$1.57  delivered,  and  requested  damages  in  the  difference  between  the 
price  he  paid  for  the  substitute  car  and  the  contract  price  of  $1.25 
per  bag. 

The  Secretary  held  that  regardless  of  whether  there  was  a  breach 
of  the  contract  by  either  party  the  facts  appeared  that  the  market  for 
potatoes  in  the  Pittsbiirgh  area,  according  to  accredited  market  reports, 
from  June  21  to  June  29  declined  and  then  arose,  but  at  no  time  between 
those  tv/o  periods  was  the  market  any  higher  than  it  was  at  the  time 
the  contract  v/as  entered  into.    Furthermore  the  complainant's  own  state- 
ment indicated  tha-t  he  v/as  able  to  purchase  potatoes  apparently  equivalent 
in  quality  and  brand  for  less  than  the  contract  price.     It  was  not 
apparent  therefore  upon  what  basis  complaina,nt  could  justly  seek  repa- 
ration for  damages  on  account  of  his  failure  to  receive  potatoes  from 
respondent  as  agreed. 

Ruling  included  in  Decision 

Complainant  did  not  suffer  any  damages  in  consequence  of  the 
failure  of  respondent  to  deliver  the  car  of  potatoes  and  was  not 
entitled  to  repa.ration  from  respondent  on  account  of  such  failure  to 
deliver.     The  case  v/as  therefore  dismissed. 
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.S-9S7.  April  6,  1935.  Docket  1515.:  (S:.?,) 

WISmiATZKI  &  MTHEL,  YOEK,  U.Y.  vs.  H.D.  SOJOUHL^BR  &  CO.,  HOPMELL, 

MISS. 

Violation  charged:  Failure  to  deliver. 
Principal  point  involved!.  Alleged  misrouting  of  car. 
Order:  Reparation  awarded  respondent,  H.D.  Sojoui-ner 
&  Co.  ,  against  complainant  in  the  siim  of  $230.83- 

Outline  of  Facts 

On  Jxme  9»  193^>  the  parties  entered  into  a  written  contract  as 
shown  Td7  the  hrokers  stg,ndard  memorandutn  of  sale  for  the  purchase  and 
sale  of  a  car  of  U.S.  No.  1  Mississippi  tomatoes  at  $.S0  per  liog,  f  .o.b. 
shipping  point.    On  the  stand.ard  form  were  the  following  v/ords:  "Railroad, 
delivery  preferred  Penn, " ,    while  the  hlank  space  for  "Positive  routing" 
was  not  filled  in.    At  the  time  of  sale  the  car  was  rolling  having 
heen  shipped  from  Crystal  Springs,  Miss.    'TThen  the  tomatoes  reached 
Buffalo,  Hew  York  they  were  routed  Lehigh  Valley  Railroad  to  Hew  York 
City,  tut  conrpalinant  advised  the  hroker  that  respond.ent  had  "breached 
the  contract  which  called  for  delivery  over  the  Pennsylvania  R.  R.  and 
he  would  not  accept  the  car,  and  subsequently  the  routing  was  changed 
to  Pennsylvania  delivery  at  Hew  York  City. 

After  complainant's  refusal  to  accept  the  car  "because  of  the 
alleged  misrouting,  the  respond.ent  resold  for  a  net  sum  of  $289. 17 1 
which  araoTont  the  "broker  remitted  to,  complainant.    The  contract  price 
of  $520  was  paid,  "by  the  complainant  to  the  "broker  and  the  "broker  was 
subsequently  directed  "by  the  complainant  to  withhold,  the  difference 
"between  the  contract  price  and  the  net  resale  price,  v/hich  amounted,  to 
$230.33,  until  the  qaestion;to  whom  the  m.oney  "belonged  could  "be  decid.ed. 

The  evidence  showed  that  the  standard  mpmorandura  of  sale  provided, 
for  either  positive  routing  or  preferred  routing.     In  the  contract  in 
this  case  positive  routing,  was  not  specified,  "but  preferred  routing  was 
used.    The  Secretary  held  that  if  it  were  vital  to  the  respondent  to 
have  the  tomatoes  routed  for  Pennsylvania  Rs-ilroad  delivery  it  should, 
have  "been  so  stated  in  the  written  memorandum  of  sale..   Moreover,  the 
evidence  showed  that  the  tomatoes  were  actually  changed  to  Pennsylvania 
delivery,  hut  respondent  stated  that  this  caused  a  delay  of  some  twenty- 
four  hours. 

Ruling  included  in  Decision 

■  There  was  no  direction  for  positive  routing  in  this  case  and 
there  was  no  breach  of  contract  in  any  way  on  the  part  of  respondent. 
Therefore,  reparation  was  awarded  H.D.  Sojourner  &  Co.  against 
Wislmatzki  &  Hathel  in  the  stun  of  $230.23,  the  difference  between  the 
original  price  of  the  car  and  the  amount  received  upon  resale. 
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S-992,  April  22,  1935,  Docket  1363:  (S.P.) 

TRI- STATE  Si\LES  AGENCY,  PITTSBUSGH,  PA,  vs.  J.E.  BSEDE,  ■MEEEDITH,  U.H. 

Violation  charged:  Failure  to  accoimt. 
Principal  poj,nt  involvedi.  Broker  not  entitled  to  fee 
as  no  actual  sale  made. 
•  Order:  Case  disroissed. 

Outline  of  Facts 

Complainant  and  respondent  conducted  nej^otiations  relative  to  the 
sale  "by  complainant  for  and  on  "behalf  of  respondent  of  a  carload  of 
apples.    The  complainant  contended  that  the  sale  was  actually  negotiated 
and  that  respondent  ov/ed  brokerage  fee  in  the  amount  of  $25.  Hov/ever, 
■the  evidence  showed  that  at  no  time  during  the  negotiations  was  there 
a  definite  unqualified  acceptance  "by  one  party  of  an  offer  hy  the 
other. 

Ruling  included  in  Decision 

There  was  no  agreement  "between  complainant  and  respondent  for  ,. 
the  sale  "by  coiiiplainant  for  and  on  hehalf  of  respondent  of  a  car  of 
Baldwin  apples  and  complainant  was  not  entitled  to  a  "brokerage  fee 
from  respondent. 

S-993,  April  22,  1935,  Docket  I53O:  (S.P.) 

COLORADO  PRODUCE  DISTRIBUTORS,  DELTSR,  COLO.  vs.  A.  ROSENZTOIG  &  SOI^, 
ICAHSAS  CITI,  MO. 

Violation  charged:  Rejection 

Principal  jiOint  involve di.Potatoes  not  U.S.  llo.  1 
.  .  at  point  of  delivery. 

Ordex:  Case  dismissed. 

Outline  of  Pacts 

Complainant  alleged  tliat  it  sold  to  respondent  one  car  of  U.S. 
ITo,  1  Idaho  Triumph  potatoes  at  $1,70  per  hundredv/eight  delivered  at 
Kansas  City,  Mo.;     that  at  the  time  of  sale  the  car  was  rolling;  that 
the  potatoes  were  inspected  at  point  of  shipment  and  met  the  specifi- 
cations of  the  contract;     that  the  car  vra,s  diverted  to  respondent 
at  Kansas  City  "but  was  rejected  liy  respondent;  ,  that  complainant 
ordered  the  car  re-inspected  "by  a  duly  authorized  inspector  of  the 
U.S.  Department  of  Agricxilture  at  Kansas  City;     that  inimediately 
following  the  rejection  "by  respondent  complainant  diverted  the 
potatoes  to  Jones"boro,  Ark.  at  a  resale  price  of  $1.75  pe^  hundred 
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delivered  at  JoneslDOro;     that  on  account  of  respondent's  rejection  of 
the  potatoes  shipped  in  compliance  with  the  contract  of  sale  complain- 
ant s-affered  damages  represented  "by  the  difference  between  the  amo-unt 
for  which  the  potatoes  were  sold  to  respondent  and  the  amoujit  realized 
by  complainant  upon  resale,  "being  the  sura  of  ^fB.^S.  . 

The  inspection  certificate  issued  by  the  Federal  inspection  on 
arrival  of  the  car  at  Kansas  City  read  in  part:     "Average  five  per  cent 
grade  defects  consisting  of  growth  cracks,  second  growth,  cuts  and 
sunburn."      Under  "Condition"  it  was  stated,  "In  about  one-half  of 
sacks  no  decay,  but  in  remainder  of  sacks  from  one  to  three  per  cent, 
average  one  per  cent  decay."    At  the  time  the  inspection  certificate 
was  issued  the  inspector  stated  that  the  "stock  grades  U.S.  No,  1". 
However,  later  the  inspector's  attention  was  invited  to  the  fact  that 
he  was  in  error  in  stating  that  the  potatoes  graded  U.S.  Ho.  1.  He 
then  issued  a  corrected  inspection  certificate  in  which  he  stated 
that  the  potatoes  as  a  whole  failed  to  meet  the  requirements  of  U.S. 
No.  1  on  account  of  decay  in  some  sacks. 

Ruling  included  in  Decision 

The  corrected  inspection  certificate  issued  at  destination 
showed  that  the  potatoes  did  not  grade  U.S.  Uc  l  in  accordance  with 
the  provisions  of  the  contract  of  sale,  and  respondent's  rejection 
was  not  without  reasonable  cause.    The  complaint  was  therefore 
dismissed. 


S-937,  April  19,  1935.  Docket  ikSli  (S.P.) 

S.P.  CALraS  &  CO.,  MEIAPHIS,  TEM.  ,  vs.  R.J.  HEAD,  PLANT  CITY,  PLA. 

Violation  charge^,:    Failure  to  account 
Princiml  joint s_ involved:  Broker  entitled  to 

earned  fee;     expenses  disallowed. 
Order:  Reparation  awarded  complainant  in  the  sum 

of  $20,  with  interest. 

Outline  of  Pacts 

Respondent  employed  complainant  as  his  broker  to  negotiate  the 
sale  of  a  mixed  carload  of  bulk  oranges,  grapefruit  and  tangerines 
and  the  complainant  negotiated  the  sale,  but  the  purchaser  refused  to 
accept  the  fruit  for  the  reason  that  it  did  not  comply  with  the  contract 
of  sale.    Respondent  refused  to  pay  the  brokerage.    The  broker  requested 
damages  in  the  svm  of  $20  plus  expenses  of  $3.21,  or  a  total  of  $23.21. 


_Iialing  included  in  Decision 

Tlie  coniplainant  was  entitled  to  the  us-uuil  and  customry  "brokerage 
fee  which  was  $20;    "but  the  expenses  which  the  coinplainant  incurred 
in  connection  with  the  transaction  should  not  he  allowed,  as  "brokers 
usually  incur  espenses  such  as  telegrams  in  connection  with  the 
negotiation  of  a  sale  and  the  customary  "brokerage  fee  covers  such 
expenses.      Reparation  was  a\7ardcd  complainant  in  the  sum  of  $20, 
with  interest. 

S-1000,  April  26,  1935,  Docket  I55S:  (S.P.) 

J.W.  l/IYEHS  COMMISSION  CO.,  VM  BUxCElT-,  AM.,  vs.  CL.  lEAHE,  EVMSVILLE, 
IHD. 

Violation  charged:  Rejection 

Principal  looint.  involved:      Pes.ches  did  not  meet 

terms  of  contract  as  to  size. 
Order:     Case  dismissed. 

Outline  of  Pacts 

Complainant  sold  to  respondent  a  carload  of  ]Ill"berta  peaches 
to  he  S^fo  and  hetter  U.S.  Ho.  1  size,  medium,  to  large,  mostly  medium, 
good  paclc,  fair  color,  a.t  $1.00  per  oushol  Clarksville,  Ark.  Upon 
arrival  of  the  peaches. at  Evansville,  Ind.     respondent  rejected  on 
the  ground  that  the^/iii'b'  conform  to  the  contract  of  sale,  v/ere 
shriveled,  of  poor  quali.ty  and  hitter,  vdth  no  markings  on  the 
baskets  which  the  Indiaiia  State  law  requires.  .     ■  ■  .■ 

The  peaches  were  to  be  "m.edium  to- large".    The  Pederal-State 
inspection  certificate  dated  August  11,  193^  read  in  part:  "Generally 
ranging  1^  to  2i,  m.ostl.y  1-3/^  ^0  2  inches^  in  diameter,  with  practically 
none  under  1-|  inches  d:iameter".    The  depositions  filed  by  the  respondent 
indicated  that  the  peaches  were  not  medium  to  large  peaches. 

Ruling  included  in  Decision 

The  peaches  di/d  not  conform  to  the  contract  of  sale  as  to  size. 
Respondent  rejected  t  he  peaches  but  his  rejection  was  not  without 
reasonable  cause.    Ttie  case  was  dismissed. 
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S-1002,  April  26,  1935,  Docket  ikS^i  (S.P.). 

HELLEE  BROS.  CO.,  INC.,  L^EW  YOEK,  IT.Y.  vs.  COOPSmTIVE  FRUIT  GROWERS 
OF  ADiLMS  COUNTY,  GETTYSBURG,  PA. 

l[iolatj,on  charged:    Failure  to  deliver. 
Principal  igoi,nt.  involved^  Apples  failed  to  meet 

contract  terms  calling  for  compliance  with 

export  requirements. 
Order:  Reparation  awarded  com.plainant  in  the  sum 

of  $220,  with  interest. 

Outline  of  Facts 

Complainant  and  respondent,  through  a  hroker,  entered  into  a 
contract  of  purchase  and  sale  calling  for  two  carloads  of  York  Imperial 
apples,  each  containing  200  barrels  of  cold  storage,  clean,  U.S.  Utility 
grade  Yorks,  2^  inches  and  vcp,  free  from  scald  and  meeting  U.S.  standards 
for  export.    Respondent  was  to  ship  the  apples  to  complainant.  Respond- 
ent filled  the  order  by  repacking  into  barrels  1200  bushels  of  apples 
in  storage  at  Gettysburg,  Pa.,  upon  which  a.  previous  Federal-State 
inspection  had  been  made  3  months  before,  showing  that  the  apples  met 
the  tems  called  for  in  this  contract.    However,  apparently  nothing 
was  said  in  the  negotiations  regarding  these  apples  being  repacked  and 
there  was  no  evidence  to  show  that  the  complainant  intended  to  buy  or 
knew  that  it  was  to  receive  repadced  apples.    On  the  dates  of  shipment 
Federal  shipping  point  inspection  vjas  secured  on  the  two  cars  containing 
the  1200  bushels  of  apples,  which  certificates  showed  the  stock  in  the 
two  cars  to  be  '"U-S.  UTILITY  2^"  up,  and  meets  U.S.  Standards  for  e3q)0rt." 
Upon  arrival  of  the  apples  in  Jersey  City,  complainant  being  dissatis- 
fied with  the  stock  in  the  two  cars  and  then  knowing  that  the  apples 
originally  constituted  one  lot  in  storage  on  which  an  inspection  had  been 
obtained,,  requested  an  appeal  inspection  on  the  apples  unloaded  from 
one  of  the  cars,  FJDT  169S5.    The  certificate  issued  as  a  result  of  this 
inspection  showed  that  the  apples  failed  to  grade  U.S.  Utility  because 
of  defects  in  excess  of  the  tolerance  and  failed  to  meet  U.S.  Standards 
for  export  because  of  scald  and  slackness  of  pack.    Complainant  rejected 
this  car,  and  upon  arrival  of  the  second  car  also  rejected  it. 

Respondent  contended  that  complainant  had  no  right  to  remove  from, 
car  MDT  169S5  the  contents  thereof  vdthout  having  first  accepted  or 
rejected  the  apples;    that  such  removal  of  the  apples  by  the  complainant 
relieved  respondent  of  any  liability  for  defects  in  the  apples  shipped; 
that  respondent  denied  any  liability  in  regard  to  the  second  car 
MDT  1I44205  for  the  reason  that  the  apples  were  not  either  inspected, 
accepted  or  rejected  by  complainant  and  that  the  inspections  which  he 
obtained  on  the  apples  showed  that  they  met  the  contract  terms. 


Rulin^^  included  in  Decision 

The  Secretary  l\eld  that  since  the  apples  were  all  repacked  from 
the  sane  storage  lot,  it  was  a^px^arent  frora  the  appeal  inspection  that 
the  apxjles  in- hoth  cars  failed  to  cornply  v/ith  the  terms  of  the  contract 
in  that  they  failed  to  meet  the  grade  for  export  requirements  and  were 
repacked;     that  the  evidence  shov/ed  that  the  complainant  had  entered 
into  a  definite  contract  for  the  resale  of  these  apples  to  a  European 
huyer,  f.o.li.  New  York  City  bX  $^.20  per  harrel  and  that  complainant 
was  -onahle  to  ohtain  similar  apples  and  thereoy  suffered  a  loss  due 
to  the  failure  of  the  respondent  to  deliver  apples  in  accordance  with 
the  terms  of  its  contract  of  $220,  for  which  reparation  was  awarded. 

S-1003,  April  30,  1935,  Docket  16OS:  (S.P.) 

E.L.  DUES,  FOET  TALLEY,  OEORGIA,  vs.  CLOOBECK  &  MOSE,  IITC.  ,  CKICAG-0,ILL 
Violation  chax-^ed:  Rejection. 

Principal  po_int  involved:  Complainant  must  prove  damages 
0-Aer:  Cs.se  dismissed. 

Outline  of  Facts 

Complainant  alleged  that  it  sold  to  respondent  one  carload  of 
peaches  of  Hiley  Belle  variety  at  80^  per  half-oushel  "basket  for  I-7/S" 
average  size,  f.o.b.  shipping  point,  Ft.  Valley,  G-a. ,  and  that  respond- 
ent rejected  the  car  upon  arrival,  without  reasonable  cause,  damaging 
complainant  in  the  swa  of  $391 • SI,  which  was  the  difference  between  the 
original  contract  price  of  $729*^^0  and  the  amoimt  of  $337*79  received 
upon  resale. 

Respondent  contended  that  he  offered  to  purchase  through  D.L. 
Peppard,  a  car  of  peaches,  one-half  of  which  was  to  be  1~7/S"  and 
larger  at  SOf  per  half -bushel  basket,  and  the  other  half  to  be  1-3/^" 
and  larger  at  70^^  ps^  half-bushel  basket;     that  the  car  was  either  to 
be  shipped  on  July  9tj-T->  o^"  rolling  on  that  date  in  order  to  arrive  by 
Thursday,  July  12,  193^;     that  the  bill  of  lading  was  signed  10:30  a.m. 
July  10;     that  the  peaches  did  not  arrive  tintil  Friday,  July  13,  billed 
to  complainant  and  respondent  could  not  have  obtained  the  release  in 
time  to  take  possession  of  the  peaches  for  Friday  morning;     that  there 
is  no  peach  market  on  Saturday;     that  the  peaches  were  to  be  U.S.  #1,  ■ 
hard  and  free  from  fuzz  or  brown  rot. 


-  185  - 


The  evidence  ivas  conflicting  "but  the  record  showed  tliat  there  were 
corresponding  brQkers  in  this  matter,  D.L. .Peppard,  Chicago,  III. ,  and 
Henry  Dingf eider,  Fort  Valleys  G-a.    ITeither  the  complainant  nor  respond- 
ent introduced  a  ' dwom  statement  of  these  "brokers,  or  copies  of  any 
telegrams,  memoranda  of  sale,  or  other  papers  from  which  might  he 
ascertained  the  terms  of  the  contract.     In  fact,  from  the  record  it 
appeared  that  a  memorandum  of  sale  was  never  made  out  "by  either  "broker 
and  sent  to  each  party. 

Ruling  includ.ed  in  Decision 

'The  Secretary  held  that  con-plainant  having  alleged  that  the 
contract  called  for  the  pea,che(S'  as  set  forth  in  his'  complaint,  the 
iDurden  was  upon  him  to  prove  said  allegation  "by  a.  preponderance  of 
the  evidence.  This  he  wholly  failed  to  d.o,  as  the  v;eight  of  the 
evidence  in  the  record  supported  the  contention  of  the  respondent. 
The  conplaint  v/as  dismissed. 

S-IOOU,  April  29,  1935.  Docket  IpOJ:  (Hearing) 

"harry  W.  l^EERILL,  POBT  LAUDERDALE,  FLA.,  vs.  DEilARIA-JAlJSSEI  CO., 
raSAS  CITY,  MO. 

Vi_olati.on  charged:  Rejection  without  reasona"ble 
cause. 

Principal  point  involvedi,  Peppers  "bought  on  specifi- 
cations of  particalar  varieties  and  not  U.S. grades. 
Order:  Case  dismissed. 

Outline  of  Pacts 

Complainant  and  respondent  entered  into  a  contract  through  a 
broker  T;here"by  complainant  was  to  sell  respondent  one  car  of  peppers, 
Eollov/ing  negotiations  "by  wire  the  broker's  memorandim  of  sale  set 
forth  the  terms  as  contained  in  the  telegrams  as  follows:    U56  crates 
Fancy  Florida  Peppers  $2.15  f  .o."b.;  -  2^  crates  Choice  Florida  Peppers 
$1,15  i.o.Td.    Approximately  half  each  California  Wonder  and  World  Beater 
varieties  good  green  color,  good  pack,  no  shriveled.  Complainant 
alleged  that  respondent  rejected  the  car  v/ithout  reasonable  cause  and 
complainant  resold  for  the  net  sum  of  $155.29,  which  was  $852.71  less 
than  the  contract  price  of  $1008;     that  complainant  was  entitled  to 
damages  in  the  sum.  of  its  loss,  or  $852.71,  because  of  respondent's 
unjustified  rejection.  ' 
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The  coinplainant  further  contended  that  the  peppers  were  in- 
spected at  shipping  point  and  the  crates  staxiiped  "Fancy"  graded 
U.S.  Fo.  1,  and  the  crates  v/hicn  v/ere  not  stamped  graded  U.S.  iJo.2, 
according  to  Federal-State  inspection,  and  the  car  was  therefore  in 
compliancG  with  the  contract.    The  respondent  contended  that  the 
contract  was  for  a  definite  kind  or  kinds  of  peppers,  withoait 
reference  to  any  grades  whatsoever;     that  it  was  particular  to 
order  peppers  which  were  knovm  to  have  thick  walls,  and  for  that 
reason  California  Wonder  and  World  Beater  peppers  were  mentioned  in 
several  of  the  wires  and  in  the  standard  confirmation  of  sale. 

The  peppers  arrived  at  Kansas  City  sometime  during  Sunday, 
Ijiay  20,  133^ •    ^lie  respondent  examined  the  shipment  at  3:30  'p.m.  the 
following  day,  I/Iay  21,  and  ten  minutes  later  the  following  telegram 
was  sent  hy  the  iDroker  to  complainant:     "JMSSEil  DISAPPOIIITED  PEPPSES 
SHOW  SOME  DISCOLORATION  AGED  COIN'S IDEHilBLY  SHRIVELED  WILTED  OIILI 
THING  WILL  DO  HAI\TDLE  CAR  CONSIGMvIENT  YOUR  ACCOUNT  2OO9I  EGE  ANSWER 
QUICK  WESTERN  UNION. " 

Ralings  included  in  Decision 

1.  "The  Secretary  held  that  it  was  reasonably  clear  that  respond- 
ent rejected  the  shipment  within  a  reasonable  time.    The  testimony 
given  at  the  hearing  was  indisputed  to  the  effect  that  peppers  having 
thick  T/a].ls  were  specifically  mentioned  in  the  contract  of  sale,  and 
all  witnesses,  including  the  Federal  inspector  who  made  the  inspection 
at  destination,  testified  that  the  peppers  shipped  were  of  the  long 
type,  'Which  alv^ays  have  thiniier  v/alls  than  the  shorter  type  called 

for  i,n  the  contract  of  sale. 

2.  Complainant  failed  to  show  that  the  peppers  shipped  were 

of  the  type  and  kind  called  for  in  the  contract  of  sale  and  the  complain 
s?A0uld  therefore  he  dismissed. 

S-1005,  May  3,  1935,  Docket  1656:  (S.P.) 

I/ilCHIGAN  POTATO  GRO^TERS  EXCHANGE,  CADILLAC,  MICH.  vs.  ZIYI  «S;  CO.  , 
CHICAGO,  ILL.  ... 

Violation  charged:  Rejection  \/ithout  reasonable 
cause . 

Princiml  point, s_involved:  Potatoes  did  not  meet  terms 
■  of  contract;     s-eller  accepted  check  marked  "Payment 

in  full". 
Order:  Dismissed. 


-  187  - 


Outline  of  Facts 

Complainant  sold  respondent  a  car  of  potatoes  and  contended  that 
the  latter  rejected  the  car  without  reasonaole  cause;  that  the  car  was 
finally  ahandoned  to  the  carrier  and  nothing  was  realized  for  the 
potatoes,  therel^y  damaging  complainant  in  the  svm  of  $313.20,  the  price 
of  the  car. 

The  evidence  showed  that  the  potatoes  were  to  grade  U.S.  1; 
the  Federal  inspection  certificate  at  Joliet,  111.  dated  June  27, 
193^,  showed  that  the  potatoes  did  not  grade  U.S.  1;     at  the  request 
of  the  complainant  the  potatoes  were  reconditioned  hy  respondent  hut 
nevertheless  failed  to  grade  U.S.  1  as  shown  hy  the  Federal  inspection 
certificate  dated  July  2,  193^;    that  the  potatoes  were  purchased  for 
delivery  at  Chicago  "but  prior  to  reaching  Chicago  the  complainant  v;as 
advised  hy  respondent  that  delivery  was  desired  at  Joliet;     that  com- 
plainant agreed  to  have  the  potatoes  diverted  to  Joliet  and  they  were 
so  diverted  hy  the  railroad,  the  freight  rate  heing  the  same  and  the 
distance  approximately  the  same;     that  on  Augnist  22,  193^  respondent 
Wrote  to  the  complainant  as  follows:     "We  herev/ith  enclose  check 
$236.56  in  full  up  to  date  for  potatoes;"    that  with  this  letter  was 
enclosed  a  check  with  the  following  endorsement:     "Payment  full  to  date". 
The  complainant  contended  that  this  check  covered  specific  items  not 
referred  to  in  the  complaint.      Neither  the  letter  ahove  quoted  nor 
the  check  referred  to  any  specific  items  and  complainant  suomitted 
no  evidence  to  support  its  contention  on  this  point. 

Ruling  included  in  Decision 

The  potatoes  did  not  grade  U.S.  l\fo.  1  as  called  for  in  the 
contract  of  purchase  and  sale  and  on  August  22,  193^-+  complainant  ac- 
cepted a  check  from  respondent  in  the  s-uin  of  $236.56  in  full  settlement 
for  the  potatoes,  and  therefore  the  complaint  should  he  dismissed. 

S-1020,  llay  21,  1935,  Docket  1657:  (S.P.) 

CAIIFOEITIA  BROKEEAGE  CO,  ,  SAIT  FRAITCISCO,  CALIF,  vs.  TRIMGLE 
DISTRIBUTING  00.  ,  NOETH  FALMOUTH,  MSS. 

Violation  charged:  Failure  to  accoimt . 

PrincijQal  £0ini  .involvedi  Broker  assumed  duty  of 
securing  space  on  steamer  for  shipment  and  having 
failed  to  secure  space  in  accordance  with  contract 
respondent  was  released  from  liability  as  to 
brokerage. 

Order:  Case  dismissed. 
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Outline  of  Facts 

Complainant  alleged  that  respondent  employed  it  as  broker  to 
negotiate  the  sale  of  S,000  "boxes  of  cranberries  to  he  shipped  from 
Boston  to  San  Francisco;     that  complainant  negotiated  the  sale  strictly 
in  accordance  with  instructions  and  respondent  confirmed  the  sales  hut 
refused  to  ship  the  cranberries;    that  respondent  failed  to  pay  complain- 
ant the  reasonable  value  of  the  services  rendered  in  the  s"um  of  $kOO. 

The  evidence  disclosed  that  the  complainant  wrote  to  respondent 
on  September  6,  193^  stating  that  he  had  offers  from  dealers  to  purchase 
8000  boxes  of  cranberries,  f.o.b.  Boston  docks  subject  approval  of 
price;    3000-  boxes  to  be  loaded  on  the  President  Polk  sailing  October 
6;     2000  on  the  President  Adams  sailing  October  28;     and  3000  on  the 
President  Harrison  sailing  November  11.     On  September  10  the  respond- 
ent telegraphed  the  complainant  in  part  as  follows:     "COIIFIBMING  LETTER 
SIXTH  BOOKIHG  HOWES  POLK  OCTOBER  SIXTH  ADAl^S  T\"/ENTY  EIGHTH  HARRISON 
NOmiBER  ELECTTK  STOP  PRICE  FOB  CAPE  POINTS  AICERICAN  CRANBERRY  EXBHANGE 
OPEITING  HOWES  *  *  *"  On  September  17  the  complainant  wrote  to  respondent: 
"Received  your  wire  confirming  the  cars  ordered  under  the  terms  ordered". 
In  this  letter,  however,  it  was  stated  that  complainant  desired  to 
increase  the  bookings,  that  there  was  an  error  in  the  date  of  the 
sailing  of  the  POLK  and  it  should  be  clianged  to  October  15;    and  the 
quantities  of  the • cranberries  were  raised  from  8000  to  11000  boxes. 
It  was  also  stated  that  there  might  be  an  additional  increase  of 
2000  boxes,  making  13,000  in  all.    Respondent  telegraphed  on  September 
21  that  he  was  unv/illing  to  consent  to  the  proposed  changes.  Numerous 
wires  then  passed  between  the  parties  v/ith  a  view  to  modifying  the 
contract  already  entered  into.    These  wires  failed  to  result  in  an 
agreement  betv/een  the  parties. 

Respondent  alleged  it  was  willing  at  all  times  to  ship  the 
8000  boxes  of  cranberries  as  confirmed  but  that  the  "drastic  changes 
in  shipping  instructions,  both  as  to  port  and  date,  gave  it  the  right 
to  cancel  the  bookings.". 

Ralings  included  in  Decision 

1.     The  coirrplainant  had  consummated  a  sale  calling  for  8,000 
boxes  of  cranberries  at  the  price  quoted  by  the  American  Cranberry 
Exchange  on  Hov/es  f.o.b.  Cape  Points  with  shipments  on  designated 
boats  at  designated  times.    Generally  the  fact  th^t  the  broker  had 
consummated  the  sale  would  have  been  sijif f icient  to  entitle  the 
complainant  to  his  brokerage,     However,  in  this  case  the  complainant, 
as  the  broker,  assumed  the  duty  of  booking  steamer  space  for  the 
cranberries  and  having  undertaken  to  book  this  space  and  predicated 
the  agreement  thereon,  it  was  complainant's  duty  to  secure  the 
designated  space  on  the  boats.    He  failed  to  arrange  the  space  on 
the  designated  boats  and  attempted  to  vary  the  contract.    The  re- 
spondent did  not  agree  to  the  attempted  modification.    Having  assumed 
this  duty  the  complainant's  failure  to  secure  space  released  the 
respondent  from  liability  as  to  brokerage  claims. 
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2.     Failure  of  complainant  to  secure  the  designated  steamer 
space,  having  assumed  the  duty  to  do  so,  released  respondent  from 
liability  for  brokerage  since  respondent  v/as  ready  and  willing  to 
furnish  the  commodity  in  accordanco  with  the  terms  of  the  contract 
and  therefore  the  complaint      should  he  dismissed. 

S-1021,  May  22,  1935,  Docket  I59S:  (S.P.) 

ECOiTOlIY  FRUIT  CO.,  DUBUQUE,  IOWA,  vs.  VICTOR  ESML3Y,  OERICK:,  MO. 

Violation  charged:  Failure  to  account. 

Prj,n_ci^al  p.olnt  Involved^  Car  did  not  meet  contract 
termis  hut  complainant  failed  to  prove  that  respond- 
ent gjranted  an  allowance. 

Order:   Case  dismissed. 

•Outline  of  Facts 

Respondent  sold  to  complain3,nt  one  carload  of  potatoes  at 
$1.5^  per  cwt.  deliverOd-     Complainant  contended  that  the  potatoes 
did  net  meet  the  terras  of  the  contract  and  that  it  accepted  the 
potatoes  after  a  rautuaX,  agreement  that  due  to  the  decay  the  complain- 
ant r/ould  receive  an  allowance  of  20.;^  per  cv7t.     or  a  total  of  $60; 
that  complainant  accepted  the  potatoes  and  paid  respondent's  draft 
in  the  sum  of  $462,  hut'  respondent  refused  to  pay  complainant  the 
mutually  agreed  allowance  of  $60. 

Respondent  denieid  that  any  reduction  was  authorized  and  stated 
that  the  only  time  reduiption  was  considered  was  when  it  v;as  alleged 
that  the  potatoes  vere  'delayed  due  to  a  washout,  and  subsequently 
respondent  determined  f'rom  an  investigation  that  there  had  been  no 
washout  and  tha.t  the  po'tatoes  had  not  been  delayed  in  transit  and 
under  the  circumstances   declined  to  make  any  allowance  whatever. 
Coiaplainant  testified  tiJliat  the  potatoes  were  heated  and  badly  decayed 
and  that  respondent  agneed  to  an  allowance  of  '}0^  per  cwt.  The 
broker  testified  that  nespondent  "authorized  the  sale  at  25^  a 
cwt.  reduction  and  if  nrecessary  30(i  per  cwt." 

The  evidence  shol|wed  that  respondent  telegraphed  the  broker 
as  follows:     "TRY  TO  Fi;|tTD  CAR  TEAT  THIM  SATISFACTORY  STOP  NOTHIHG 
IS  FAUCY  MOST  CARS  &RAD  IITG  SI&HTY  PERCEIIT  USOIIB  WILL  SHIP  BEST  CAR 
POSSIBLE  \U  DQHT  HAM  DISSATISFACTION  OR  TROUBLE  WITH  CARS." 

The  same  day  the  broker,  telegraphed  respondent  in  part  as  follows: 
"ECONOMY  FRUIT  CO  CAR  C-'OBBLERS  AS  DESCRIBED  BY  PHONE  DOLLAR  FIFTY  FOUR 
DELIVERED  *  *  *".    Resp  ondent  replied:     "Af,ERICAN  TWELVE  SIX  SEVEN  TWO 
THREE  HULTDRED  SACKS  EIG-iiJiTY  FIVE  PERCENT  USONE  OUT  T0NIC5-HT  TO  ECONOMY."- 
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The  Federal- State  shipping  point  inspection  certificate  read  in  part: 
"Approximately  85^  of  stock  of  U.S.  No.  1  Q^oality".     It  v/ill  he  seen, 
therefore,  that  the  respondent  first  thooight  that  he  co-old  secure  a 
car  of  potatoes  that  would  grade  SO^  U.S.  ITo.  1  and  so  advised  the 
"broker.    The  potatoes  did  grade  approximtely  85^  U.S.  ITo.  1  at 
shipping  point.    However,  the  record  indicated  that  at  the  time 
of  delivery  the  pota.toes  v/ere  not  in  such  condition  as  to  he  considered 
as  complying  with  the  contract.    On  the  other  hand,  the  Secretary  held 
that  complainant  failed  to  present  any  satisfactory  evidence  that 
respondent  actually  agreed  to  grant  the  allowance  claimed. 

Haling  included  in  Decision 

The  potatoes  did  not  conform  to  the  specifications  of  the 
contract  of  sale  hut  complainant  failed  to  show  tijat  respondent  agreed 
to  grant  the  allowance  claimed  and  therefore  the  complaint  was  dismissed. 

i  ■ 

S-102i+,  May  23,  1935,  Dockets  I53I  and  I53I-A:  (S.P.) 

ilLSC-RI  PRODUCE  CO.,  INC.  LOXLSY,  ALA.  vs.  qUALI'lY  PRODUCE  CO., 
CLSYSLAiTD,  OHIO,  and  count er-complaint .  j 

Violation  charged:  Failure  to  acco^mt . 

Prin^iml  ^O-i^i  i'AYOlvedi.  Broker  failed  to  make  valid 

contract  and  exceeded  authority  of  principal  causing 

loss  to  hoth  parties. 
Order:  Complo.inant  tvjarded  $159'-'-^' 

Gilt  line  of  Facts 

Complainant  alleged  that  it  sold  to  respo:o-dent  one  carload  of 
c^^cu^Iibers  containing  90  hushels  of  U.S.  T\o.  2  cuc-omhers  at  GO^  per 
bushel  hasket  and  193  hushels  of  U.S.  Ho.  1  cucr fibers  at  "JOci  per  hushel 
hasket;     that  in  order  to  malce  the  minimum  v/eiglit  there  were  shipped 
75  hags  of  U.S.  ITo.  1  Irish  potatoes  and  27  "busliel  baskets  of  heans; 
that  the  cucumbers  were  inspected  at  shipping  point;     that  this  was 
an  f.o.b.  shipping  point  sale  negotiated  by  K.3.  Pocock  as  broker; 
that  ux-)on  arrival  of  the  car  resiDondent  asked  foj:  an  allowance  of 
25^-  per  bushel  to  which  complainant  replied:     "IWiOT  BREAK  CAR  IP 
UNACCEPTED  AT  INVOICE  WILL  DIVEBT  .AI'TSWER  QUICK";   that  respondent 
ov;ed  complainant  the  sum  of  $2^6.81  for  the  salej  price  of  the 
cucumbers  and  the  net  proceeds  on  the  potatoes  c-iind  beans;  that 
the  resi^ondent  sold  the  contents  of  the  car  mail.ing  the  complainant 
a  check  for  $159*22  claimdng  that  the  shipment  yiis  treated  as  a 
consignment;  and  that  this  check  v/as  returned  tc  respondent. 
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Respondent  contended  that  it  ordered  fancy  cucumbers  but  when 
the  car  arrived  it  contained  193 /bushel  "baskets  of  Ho*  1  cucumbers, 
90  basliets  of  lo.  2  cucumbers,  75  bags  of  potatoes  and  27  baskets  of 
beans,  and  it  did  not  therefore  comply  v/ith  the  specifications  in  the 
broker's  memorandum  of  sale;     that  resrjondent  having  sold  a  nvimber  of 
the  cucumbers  had  no  alternative  other  than  to  break  the  car  in  order 
to  fill  as  many  of  the  orders  as  xDOssible  even  though  it  was  necessary 
to  repadr  most  of  the  pacl::a.ges;     that  not  being  able  to  agree  upon  a 
price  the  car  was  treated  as  a  consignment  and  an  a,ccounting  rendered 
accordingly;     that  the  net  amount  less  expenses  v/as  $159*22  for  which 
amount  a  check  v/as  mailed  to  complainant  but  returned  by  the  latter; 
that  according  to  U.S.  G-ovemment  quotations  on  cucumbers  on  June  6, 
193^.  'J^be  date  the  car  was  due  and  arrived,  respondent  suffered  a  loss 
of  $221  from  which  should  be  deducted  $159*22  representing  the  net 
amoimt  for  which  the  cuctimbers  v;ero  sold  leaving  $6l,7S  due  from 
complainant  to  respondent. 

Ralings  included  in  Decision 

1.  The  Secretary  held  that  although  negotiations  v/ere  entered 
into  between  complainant  and  respondent  for  the  purchase  of  the  cucumbers 
through  the  broker,  it  was  clear  that  there  was  no  valid  and  binding 
contract  entered  into  at  any  time;    that  the  broker  did  issue  a  memo- 
randum of  sale  which  read:   '-1  car  Cukes.  Price  later.    Heavy  fancies 
possible";     that  the  very  wording  of  this  miemorandura  shelved  that  a 
definite  agreement  had  not  been  entered  into  and  the  broker  had  no 
authority  to  issue  such  a  meraorandiam  or  to  advise  either  complainant 

or  respondent  that  a,  sale  had  been  made. 

2.  The  Secretary  further  held  that  the  broker  again  exceeded 
his  authority  when  he  delivered  the  car  to  the  respondent  although  the 
complainant  had  wired  the  broker  not  to  break  the  car  unless  it  was 
accepted  at  invoice  price.    Eov/ever,  since  respondent  accepted  the  car 
the  Secretary  held  that  there  was  an  implied  contract  that  it  would 
pay  the  reasonable  value  thereof.    The  respondent  tendered  the  sum  of 
$159 '22  in  payment  for  the  car  as  net  proceeds  and  under  the  irax)lied 
contract  the  complainant  is  entitled  to  this  sum.  as  reparation. 

3.  The  Secretary  also  stated  that  this  case  illustrates  the 
importance  of  brokers  preparing  definite  contracts  of  purchase  and 
sale  correctly  describing  the  q^^ality,  quantity,  grade  and  price  of 
the  prod.uce;     that  the  broker  by  his  failure  to  do  this  and" his 
actions  without  authority  of  his  principal  caused  loss  to  both  parties 
in  this  case.    Reparation  was  av/arded  the  complainant  in  the  sum 

of  $159.22. 
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S~1025,  IJla-y  23,  193d,  Docket  169S*  (S.P.) 

GEOR&E  r.  AlID  JMffiS  W.  HAHT ,  INC.,  SMDY  HOOS,  lilSS.  vs.  3U3K3  RIDDICK, 
IviEIvIPHIS,  TSM. 

Vicilati. on  charged,:  Failure  to  acco-umt. 
,    .       -.  Zrincij^al  pointe  j.nvolvedi.  Interest  Tdb cause  of 

.   delay  in  paying  for  car  not  allowed  "because 

seller  accepted  check  in  ftill  payment 
therefor;    iDuyer  must  account  in  full  for 
cars  hou^t. 

Qi'der:  Reparation  awarded  complainant  in  the  stun 
of  $297.50,  with  interest. 

Outline  of  Pacts 

Complainant,  by  -unwritten  contract,  sold  to  respondent  2  carloads 
of  U.S.  Ho.  1  Irish  potatoes  consisting  of  ^00  sacks,  100  pounds  to 
the  sa.ck,  at  the  price  of  $1,25  per  cv/t .  ,  less  commission  of  $15  per 
car,  f.o.Li.  Sandy  Hook,  Miss.     The  coi'nplainant  chipped  the  two  cars 
fram  Sandy  Hook,  Miss,  to  itself  at  Paducah,  Kentucky,  and  thereafter 
diverted  them  from  Paducah  to  respondent  at  Memphis,  Tenn.     The  cars 
were  received  and  accepted  "by  respondent  on  or  ahout  June  1,  193^- 
On  Lecemher  6,  193^,  respondent  paid  complainant  the  sura  of  $297«50 
in  part  settlement  of  the  total  am.ount  of  $595  '^us  from  respondent 
to  complainant,  leaving  a  "balance  due  com.plainant  of  $297* 50- 
addition  to  the  amount  due  on  the  second  car,  vvith  interest,  the 
conplainant  requested  interest  from  June  1,  193^  ^0  date  of  paym.ent 
on  the  check  in  the  sum  of  $297' 5^  received  from  respondent  on  the 
first  car. 

Ralings  included  in  Decision 

1.  The  Secretary  held  that  this  interest  requested  on  the  first 
payment  could  not  he  allowed  as  complainant  accepted  the  amount  tendered, 
and  it  Y/ill  h  e  considered  that  he  accepted    such  payment  as  settlement 

in  full  for  the  car. 

2.  Respondent  failed  tr^ily  and  correctly  to  accoiant  to  complain- 
ant within  the  meaning  of  the  Act  for  the  purchase  price  of  the  second 
car  and  complainant  should  he  av/arded  damages  against  respondent  in  the 
s-um  of  $297*50,  with  interest  until  paid. 
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S-102S,  Jime  3,  1935,  Docket  1617:  (S.P.) 

reSTEKT  FRUIT  &  PRODUCE  CO.  ,.  YIKIM,  WASH.  ,  vs.  COOPSaW  FRUIT  CO.  , 

MINNEAPOLIS ,  mm. 

Violatj-on  charged:  Rejection. 

Principal  :eoints_involved:  Rejection  not  made  within 
reascnalDle  time,  allegedly  due  to  inahility  to 
inspect  iDeca-ase  of  freezing  \7eather. 

Ordejr:  Reparation  awarded  complainant  in  the  svia.  of 
$lS2.Sl'',  with  interest. 

Outline  of  Facts 

Co.nplainant  and  respondent,  thrOLigh  a  "broker,  entered  into  a 
contract  for  the  purchase  and  sale  of  a  carload  of  apples,  delivered 
at  Minneapolis,  Minn,  the  net  contract  price  being  $^82.69.    The  car 
arrived  at  Minneapolis  on  February  23,  193^  a-nd  was  rejected  by  re- 
spondent on  March  1.     Complainant  resold  the  car  for  the  net  price  of 
$299* So  and  requested  da.mages  in  the  sum  of  $182. Si,  v;hich  was  the 
difference  between  the  original  contract  price  and  the  amount  received 
upon  resale. 

Respondent  contended  that  the  apples  v/ere  wa-rranted  by  complain- 
ant to  be  of  the  best  quality,  grade  A,  firm,  sound,  and  absolutely  free 
from  rot  and  decay  and  to  be  delivered  in  Minneapolis  in  first  class 
condition  but  the  apples  did  not  conform  to  the  specifications  of  the 
contract  of  sale,  due  to  ^'^  decaj/  and  10  percent  shrivelling,  as  disclosed 
by  a  state  inspection  made  on  February  27;    that  when  the  apples 
arrived  on  February  23,  the  weather  was  approximately  9°  below  zero 
and  continued  to  remain  below  zero  on  February  2k,  25,  26  and  27; 
that  respondent  v;as  prevented  from  inspecting  the  apioles  due  to  the 
freezing  weather;  tlaat  notii withstanding  the  v/eather  was  below  freezing, 
the  respondent  made  a  preliminary  inspection  of  the  apples  on 
February  25,  193^4  at  1:00  pi.m.  at  which  time  the  respondent  "determined 
that  said  mei-chandise  was  ivot  of  the  same  quality  as  v/as  purchased 
by  him";     that  respondent  obtained  an  official  inspection  on  February 
27;     and  that  after  some  neigotiations  v;ith  the  complainant,  the 
apples  were  rejected  on  March  1,  193^. 

Rulingjs  included  in  Decision 

1.     The  weight  of  the;  evidence  showed  that  the  apples  arrived 
at  Minneapolis  on  the  morning  of  Febroary  23,  were  partially  inspected 
by  respondent  on  February  25,  were  inspected  by  a  state  inspector  on 
February  27,  and  were  I'Ot  rejected  until  March  1.     It  is  true  tliat 
respondent  contended  that  tho  weather  ^ras  extremely  cold,  and  the 
evidence  showed  this  to  be  a  fact,  however,  it  rras  seven  days  after 
the  arrival  of  the  ar^ples  before  they  were  rejected  by  the  respondent. 
Even  thou^  during  part  of  this  time  the  weather  was  below  zero,  it 
was  not  below  zero  nor  extremifjly  cold  for  seven  days.    The  rejection, 
therefore,  v;as  not  within  a  re'.asonable  time  after  the  apples  arrived. 
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2.  Furthermore,  the  respondent  did  not  secure  federal  or 
federal-state  inspection  as  conteni[-ilated  by  the  regulation.     In  view 
of  the  conclusion  here  reached,  it  is  not  necessary  in  this  case  to 
determine  what  weic;ht  shall  he  given  to  the  inspection  certificate 
suhmitted  hy  the  respondent. 

3.  Reparation  was  awarded  complainant  in  the  sum  of  $1S2.S1, 
with  interest. 


S-1C29,  June  5,  1935,  Docket  I577:  (S.?.) 

WESTEHT  PRUIT  QWWmS,  liTC.  ,  LOS  AI-'G-SLES,  CILIF.  ,  vs.  HEITRY  SPEILLER 
and/or  SPEILLER  BROS.  ,  UTICA,  l^.Y. 

^iolatj,on  charged,:  Rejection. 

PrincijDal  point  involved^.  ITo  valid  contract. 

Order:  Case  dismissed. 

Outline  of  Facts 

The  complainant  alleged  that  it  sold  to  I'espondent  one  carload 
of  U.S.  Uo.  1  grade  2r]s"  minimum,  Palisade,  Colorado  Slherta  peaches 
in  hushel  "baskets  at  $1/40  per  "basket  f.o.h.  shipping  point  or  a  total 
price  of  $63^.20;     that  Federal-State  inspection  at  shipping  point 
showed  the  peaches  met  the  terms  of  the  contract  out  respondent  rejected 
them  upon  ai-rival  at  destination  and  complainant  was  compelled  to 
resell;     that  complainant  v/as  entitled  to  dama,^es  in  the  d.ifference 
between  the  original  contract  price  of  $63^.20,  and  the  amount  received 
upon  resale,  $368.76,  or  a  total  of  $265.^^. 

Tile  respondent  contended  that  the  peaches  v/ere  to  he  delivered 
to  him  at  Utica,  H.Y.  subject  to  inspection  bj/  him  and  in  the  event  they 
were  not  "free  of  fuzz,  ring  face,  free  from  decay  and  of  a  good  color" 
respondent  had  the  right  to  reject  the  peaches;    and  that  they  arrived 
at  Utica  on  August  26    at  7  A.M.  and  on  the  same  date  were  examined 
by  respondent  and  his  agents  and  were  found  to  be  of  a  different 
quality  than  those  purchased  and  that  they  we-re  jumbo  packed,  fuzzy 
and  ox/airty  color  and  showed  some  decay. 

The  evidence  showed  th^t  the  negotiat'ions  were  started  on  August 
22,  193^-  by  telegrams  v/hich  were  exchanged  bet^.Teen  the  complainant  and 
the  broker.     The  first  telegram  in  the  record  was  from  the  broker  to 
the  complainant  as  follows:   "IBSOLUTELY  BEST-  SPEILLER  $1.^40  COLORADO 
US  ITO.  1  EL3ERTAS  2^"  il^ID  UP  RIHG-FACED  PACK  IIMREST  ROLLER  INSPECT  I  OH 
Am  ACCEPTAITCE  OIT  ARRIYilL."    The  complainani:  answered  in  a  wire  to  the 
broker  on  August  22  as  follows:   "COImFIRM  LI'VERTIHG  DRiiFTING  ISSEY 
SPEILLER  UTICil  DIVEKDED  FROM  KMISAS  CITY  TOlOiY  CAR  SHIPPED  SIXTEEIWH 
4-53  BUSHELS  P.\LiaiiDE  COLOR.ILO  ELBERTA  PEACHES  US  HO.  1    2i"  MB  UP 
$l.iiO  FOB  ROUTED  HYC    RR  .IRT  I276I".     Later  the  same  day  the  broker 
again  wired  the  complainant  stating:     "SPE'iLLER  SPECIFIES  GOOD  COLOR 
PEACHES  COl^TFIRM  IF  POSSIBLE  FURinSH  DIFFEHJrIT-  BRAHDS  THALT  GEMIS  ART 
12761."    Thereafter  the  broker  issued  a  standard  memorandum  of  sale 
showing  the  terms  to  be  f.o.b.  inspection  and  acceptance  on  arrival. 
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Rilling  included  in  Decision 

1.    The  "broker  was  clearly  without  authority  to  issue  such  a 
memorandum.    As  shown  by  the  telegrams  set  oiit  above  the'  respondent, 
through  the  "broker,  was  quoting  inspection  and  a,cceptance  on  arrival 
y/hile  the  complainant  was  quoting  straight  f.o.h.    These  terms  V7ere 
inconsistent  and  there  was  not  such  a  meeting  of  the  minds  as  to 
constitute  a  valid  a:id  "binding  contract.     The  complaint  was  therefore 
disrriissed. 


5-1033,  June  7,  1935,  Dockets  I519  and  I519-A 

L3WIS  D.  GOLDSTEIU,  PHILADELPHIA,  PA.  ,  vs.  THOlvIAS  M.  RIITI,  IHC.  , 
CLEVELAIJD,  OHIO,  and  COUUTEKGOIIPLArNT 

Yi_olati.pns_charg.edj.  Failure  to  account  and  failure 
to  deliver. 

Principal  20i^is_involve;d:  Melons  failed  to  meet 
seller's  warranty;    "buyer  accepted  and  claimed 
damages  in  amount  of  profit  it  Yv'ould  have  made 
had  the  car  "been  as  warranted;    btiyer' s  claim 
denied  as  he  only  entitled  to  difference  between 
original  price  and  gross  sales  received  by  him; 
delivered  price  sale. 

Ox'der:   Complainant's  complaint  dismissed;  respondent 
Thomas  'd.  Rini,  Inc.  awarded  reparation  in  the  sum 
of  $34-. IS,  with  interest. 

Outline  of  Pacts 

Complainant  alleged  that  it  sold  respondent  a  car  of  cantaloupes, 
which  were  accepted  by  t"'.ie  latter  who  failed  to  pay  the  purchase  price 
in  the  s-uun  of  $593.80.  •         "  " 

Respondent  contended  that  the  car  did  not  meet  complainant's 
warranty  and  asked  for  an  award  of  damages  in  the  sum  of  $169. 7S. 

The  evidence  showed  tlaat  on  the  l6th  d.ay  of  A-agust,  1933 »  com- 
plainant received  from  respondent  an  oral  order  for  a  carload  of  Honeyball 
cantaloupes;     that  the  car  was  then  on  track  at  Chicago,  111.,  having 
been  loaded  at  a  California  shipping  point  and  contained  99  crates  of 
Jumbo  cantaloupes  size  h'^s,  I05  crates  Jumbo  size  36s  and  2S  Standard 
crates    size  ^?s;     that  the  agreed  purchase  of  the  Jumbos  was  $2.^0 
per  crate  and  fhe  Standards  $2.15  per  crate  delivered  at  Cleveland. 
The  sale  was  r:ade  through  the  &illarde-Binjais  Co.  of  Chicago,  111., 
as  brokers,  a.nd  it  was  orally  warranted  by  them  that  the  cantaloupes 
would  be  of  good  quality  and  condition  upon  arrival  at  Cleveland.  ■ 
Pollowing  the  oral  purchase  of  the  car  complainant  forwarded  it .to 
respondent  at  Cleveland  where  it  arrived  on  Av&xst  IS.     On  August  19, 
after  respondent  had  unloaded  part  of  the  contents  of  the  car  a 
Pederal  inspector  examined  the  remaining  portion  which  shov/ed  that  the 
stock  did  not  meet  the  seller's  warranty  of  "good  quality  and  condition". 

S^''^?-^^^^^^jP®^'^°^^  ^'--^^  inspected  the  •cantaloupes  found  that  they  were  af- 
tectea  by  aecay  to  a  greater  average  extent  than  was  found  by  the  Pederal 
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Although  the  respondent  accepted  the  car  after  the  inspection 
was  made,  it  did  not  pay  the  full  purchase  price  of  $693 '^O,  but  did 
pay  the  freight  araoointing  to  $^99«93>  leaving  a  "balance  on  the  purchase 
price  of  $193 •ST* 

Ealings  included  in  Decision 

1.  This  vra,s  a  delivered  price  sale.    The  evidence  indicated 
that  the  stock  on  arrival  at  Cleveland  did  not  neet  the  seller's 
warranty  as  "good  quality  and  condition."    The  complainant's  complaint 
T;as  therefore  dismissed, 

2.  The  respondent's  contention  that  it  v/as  entitled  to  the 
market  value  at  Cleveland  as  shorm  "by  sales  made  of  like  grades  on  the 
Cleveland  market  was  without  merit.    This  v/ould  he  in  the  nature  of 
an  award  for  profits,  and  respondent  failed  to  prove  that  he  was 
entitled  to  such  profits.    However,  the  value  of  the  cantaloupes  had 
they  met  the  terms  of  the  v/arranty  \7as  $693 -SO  and  the  value  as 
actually  delivered  was  $^65.75*    0^  account  of  the  "breach  of  vmrranty 
respondent  suffered  loss  and  was  damaged  in  the  difference  between 
the  original  price  and  the  actual  value  upon  delivery  or  the  stun  of 
$222.05.    However,  respondent  paid  only  $4-99«93  on  the  original 
contract  price,  leaving  a  balance  due  of  $193 'ST.     This  sum  deducted 
from  $228.05  left  $3^. IS,  the  amount  of  reparation  due  respondent. 

S-I03U,  June  S,  1935,  Docket  I72I:  (S.P.) 

LITGHAKD,  SCKULTKEIS  &  JOMSOU,  -INC.  ,  hELLSVILLS,  il.Y.  vs.  BOROVETZ- 
mSELBAUIvI  &  COWMT,  PITTSBURGH,  PA. 

Violation  charged:  Rejection. 

Piunciml  £0i,nt  involved:  Placing  of  12  sacks  of 
ITo.  2  onions  in  car  calling  for  U.S.  ITo.  1 
not  good  delivery. 

Order:  Case  dismissed. 

Cr.tllnc  of  y-^.ctc:. 

The  parties  in  this  case  entered  into  a  contract  for  the  purchase 
and  sale  of  "One  (l)  Car  US#1  Yellow  Globe  Onions,  70^  or  Better  2",  in 
50~lb  Peach-Colored  Saxolin  Bags  ©  $1.07^  per  Bag  Delivered".  The 
complainant  placed  12  sacks  of  ITo.  2  onions  in  the  car  to  bring  the 
load  up  to  the  miniimm  weight    of  2^,000  pounds,  and  invoiced  the 
12  bags  at  55^  per  "bag  delivered.    Upon  arrival  respondent  refused 
to  accept  because  of  the  12  bags  of  ITo.  2  onions  and  complainant 
secured  permission  from  the  railroad  to  replace  the  12  bags  with 
Ho.  1  onions,  instructing  the  broker  accordingly.    However,  respond- 
ent continued  to  reject  the  car  and  complainant  sold  for  Ms  account, 
claiming  damages  in  the  difference  between  the  original  contract 
price  and  the  amount  received  upon  resale,  plus  the  cost  of  wires  and 
telephone  conversations,  or  a  total  of  $57-2S. 
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Respondent  had  sold  this  car  to  an  out  of  toym  "buyer  i7ith  the 
storage  transit  privilege  for  future  diversion  and  his  contract  with 
the  huyer  (Rohert  Q-.Wilbourn)' was.  that  the'-onlons  were  to- grade 
U.S.  UOi  1  at  $1.10  per  sack  delivered,  or  23?^  per  sack  above  the 
original  purchase  price.  '  5he  "biiiyer  (Mr.-  Wilboum)  desired  to  have 
the  privilege  of  the  storage  in  transit  rate  and  upon  inspection 
of  the  onions  ascertained  that  the  Car  contained  some  onions  which 
v/ere  not  U.S.  No.  1  of  the  size  specified  and  that  these  onions 
could  not  be  removed  without  losing  the  privilege  of  the  storage 
in  transit  rates.    He  therefore  refused  to  accept  the  onions  from 
the . respondent .    However,  as  stated  above  the  carrier,  upon  request 
of  the  complainant,  subsequently  agreed  to  the  substitution  of 
U.S.  HOk  1  onions  for  the  twelve  sacks  v/hich  did  not  conform  to  the 
contract. 

Ruling  included  in  Decision 

1.  Since  the  onions  did  not  conform  to' specif ications  of  the 
contract  of  sale,  respondent's  rejection  was  -not  without  reasonable 
cause.    The  case  was  therefore  dismissed. 

S-1035,  June  7,  1935,  Docket  1723:  (S.P.) 

TRI-STATE  SALES  AGENCY,  PITTSBURGH,  PA.,  vs.  L.J..  PRICEMAU,  ROCHESTER, N.Y. 

Violation  charged:  Failure  to  account . 

Principal  point  involved:  Broker  fulfilled  his  duty  ■ 
when  he  consummated  sale  between  the  parties  and 
was  entitled  to  a  reasonable  brokerage  fee. 

Order:  Reparation  awarded  complainant  in  the  sum 
.       .  of  $30. 

..  ,  Outline  of  Facte 

Respondent  employed  complainant  as  his  broker  to  sell  for  and 
on  behalf  of  respondent'  tv/p  carloads  of  onions.    The  complainant 
negotiated  the  sale  for  and  Ton  behalf  of  respondent  but  "the  latter 
refused  to  pay  the  brokerage  charge  of  $15  per  car,  stating  "***  As 
neither  of  these  cars  were  accepted,  I  do  not  figure  that  I  owe 
them  any  brokerage."    One  of  the  cars  was  not  accepted  by  the  buyer 
because  the  respondent  failed  to  conform  to  the  contract  terms  and 
respondent  never  made  delivery  of  the  other  car  to  the  purchaser. 

Ruling  included  in  Decision 

The  complainant  fulfilled' his  d.uty  when  he  consummated  the 
contract  for  the  sale  of  the  two  cars  of  onions  and  it  was  immaterial 
whether  the  cars  were  accepted  by  the  parties.    There  was  no  evidence  of 
an  agreement  between  the  parties  as  to  the  amount  of  the  commission  to 
be  paid  for  the  sale  of  the.  onions,  but' respondent  did  not  question,  tlie 
reasonableness  of  the  amount  claimed  by  complainant.'  Therefore  .complain- 
ant was  awarded  reparation  in  the  sum  of  $30' 
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S-1037,  June  1^!-,  1935,  Docket  15^6:  (Hearing) 

WE  STEM  ERUIT  C-ROWEIIS,  INC.'.,  LOS  MGELES,  CALIF.  ,  vs.'BASTLSTT  PRODUCE 
CO.,  WICHITA,  KAITSAS.    ■  '  'V''"^'-: 

■  .  ■  ■    '        ■  ■  ■  ■ 

.  ...  Violation  charged;  Rejection. 

Principal  ;goj,nis_involved:  F.o.Id.  ss-le  and  in- 
spection acceptance  arrival  sale  have 
^.  •1..  different  meanings;     no  raeetint^'  of  minds 

h:  and  therefore  no  valid  contract. 

,  Or^er:  Ca^eWdismssed.  .  ' 

Outline  of  Pacts 

Complainant  alleged  that'  it  sold  to  respondent  a  car  of  Red 
Malagas  and  Thompson  Seedless  , grapes  f.o»h.  shipping  point  in  California 
at  a  total  price  of  $11S2.60;     that  respondent  rejected  the  car  and 
resale  produced  a  net  return  of  $657 '70  less  ^^than  the  original  sale 
price. 

Respondent  answered  .that  "while  respondent  was  agreoahle  to 
paying  the  quoted  price  on  an  f.o.h.  hasis,  yet  the  sale  actually  was 
to  he  made  on.  a  delivered  hasis  *  *  that  the  grapes  were  not  of  the 

kind,  grade  and  quality  "called  for  in  said  contract  of  sale,"  and 
respondent  "denies  that  it  is  in  any  way  responsible  for  any  loss 
sustained  by  coriiplainax^t .  "  . 

Mr.  H.Z.  Bartlett  of  respondent  company  testified  tiiat  he 
asked  the  broker  "to  wire  the  Western  Fruit  Growers  for  a  quotation 
on  a  car  of  grapes".     Complainant  answered  and  quoted  f.o.b.  prices 
for  rolling  cars.    Mr.  Bartlett  then  "instructed"  the  broker  to 
submit  a  counteroffer      "of  $1.10  on  Red  Ifelagas  and  S5  cents  on  the 
Thompsons,  inspection  and  acceptance  on  arrivaj".     Complainant  answered, 
declining  to  sell  at  the  counteroffer  prices  stated.     Respondent,  through 
the  broker,  then  wired  complainant  as  follows:     "MSWERDIG  STAISPACTORY 
YOUR  PRICES  SUBJECT  IITSPECTIOIT  ACCEPTANCE  ARRIVAL  RD~21S07  CONPimi.  "  The 
complainant  replied  to  this  by  a  wire  reading  as  follows:   "CONFIRM  DIVERT- 
ING DRAFTING  BARTLETT  RED  MALAGAS  $1.25  SEEDLESS  8552?  FOB  USONE  TABLE 
ROUTED  SAITTA  FE  RD  2ISO7." 

■Ruling  included  in  Decision 

1.     The  intent  of  the  parties  may  be  determ.ined  from  the  language 
of  the  negotiations.    It  was  clear  that  respondent  intended  by  its  offer- 
ings something  other  than  the  usual  f.o.b.  terms.    The  definition  of 
f.o.b.  does  not  penult  inspection  and  acceptance  on  arrival,  but  merely 
an  inspection  to  determine  if  the  produce  met  the  terms  of  the  contract 
at  shipping  point.    Thus  respondent  was  quoting  terms  inconsistent  with 
the  standard  definition  of  f.o.b.    The  complainant  was  offering  to  sell 
the  car  on  an  f.o.b.  basis  and  there  was  no  indication  of  an.y  intention 
to  vary  br  modify  this  term.    Therefore  there  was  no  meeting  of  minds  and 
because  of  the  failure  of  the  parties  to  enter  into  a  contract  it  was 
unnecessary  to  discuss  the  other  questions  presented  by  the  record. 
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S-lOl+3.  July  1,  1935.  Docket  161O:  (Hearing) 

LOUIS  TAIIB  &  COIMTI,  INC.,  FOlffl  MBAJDE,  FLOHIBA.,  vs.  JOSEPH  R0THE1IBERG-, 
BUFFALO,  IT.Y. 

Violation  charged:    Failure  to  a.ccount. 
Principal  point,  involvedi.  Consignor  mast  remit 

to  commission  merchant  deficit  incxQ'red  In 

selling  the  former's  produce. 
Order:  Reparation  awarded  respondent,  Joseph  Rothenherg, 

in  the  sum  of  $87.^1,  with  interest. 

Outline  of  Pacts 

Complainant  alleged  that  it  shipped  to  respondent  a  mixed  car 
of  oranges  and  grapefruit  to  he  sold  "by  respondent  for  complainant's 
account;  that  resiDOndent  guaranteed  a  sale  price  of  $1.25  P^j^  hox; 
tha>t  respondent  failed  to  pay  complainant  the  net  returns  in  the  sum 
of  $117.5^-!-. 

Respondent  contended  that  two  carloads  of  grapefruit  and  oranges 
were  handled  for  the  account  of  complainant  "by  respondent;     that  re- 
spondent's guaranteed  mdnimum  Sc^le  price  was  upon  the  condition  that  the 
oranges  were  to  he  designated  sizes;     that  the  second  car  v/as  not  of  the 
sixes  specified  and  on  accoimt  thereof  respondent  sustained  a  loss  in 
the  snm  of  $20^.95. 

The  agreement  hetween  the  parties  made  through  an  exchange  of 
telegrams  called  for  eighty  percent  of  the  oranges  to  he  of  size  I76 
and  smaller.     In  accordance  with  this  agreement  complainant  shipped  a 
car  from  Poi't  Meade,  Pla.  to  respondent  at  Buffalo,  IT. I.  which  included 
hoxes  of  oranges  of  which  28'0  v/ere  size  I76  and  smaller.  Respondent 
accepted  the  shipment  and  sold  it  for  a  net  return  of  $117.5^-!-.  The 
second  car  containing  oranges  and  grapefruit  included  3^2  boxes  of 
oranges  of  which  I96  ooxes  were  of  size  I'jG  and  smaller.  Respondent 
accepted  this  shipment  and  paid  to  complainant  the  guaranteed  advance 
selling  the  oranges  and  grapefruit  at  Buffalo,  ]\f.Y.  for  the  gross 
amount  of  $1,115.30.    Out  of  the  gross  receipts  respondent  paid  freight 
esad.  other  charges  against  the  shipment,  together  ?;ith  a  selling  charge, 
in  the  total  amount  of  $1,320.25,  which  was  $20^.95  m-Ore  than  he  re- 
ceived for  the  second  car  of  fniit.     Respondent  then  stopped  pajmient 
on  the  check  representing  net  returns  on  the  first  car  received  and 
sold. 

Ruling  included  in  Decision 

There  was  a  substantial  difference  in  the  sizes  of  the  two  ship- 
ments.   Complainant  is  entitled  to  recover  on  its  complaint  and  respond- 
ent is  entitled  to  recover  on  his  counterclaim.    The  amount  of  complain- 
ant  s^^paid  claim  should  be  deducted  from  the  amount  of  respondent's 
deficit  and  reparation  award  entered  in  respondent's  favor  for  the 
difference,  in  the  amount  of  $87,1+1. 


